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VIRGINIA REGISTER

The Virginia Register is an official state publication issued
every other week throughout the year. Indexes are published
quarterly, and the last index of the vear is cumulative.

The Virginia Register has several functions, The full text of all
regulations, both as proposed and as finally adopied or changed
by amendment are required by law io be published in the
Virginia Register of Regulations.

In addition, the Virginia Register is a source of other
information about state government, including all Emergency
Regulations issued by the Governor, and Executive Orders, the
Virginia Tax Bulletin issued periodically by the Department of
Taxation, and notices of all public hearings and open meetings of
state agencies.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency. wishing to adopt, amend, or repeal regulations must
first publish in the “‘irginia Register a notice of proposed action;
a basis, purpose, im.act and summary statement; a actice giving
the public an oppoitunity fo comment on the proposal, and the
text of the proposed regulations.

Under the provisions of the Administrative Process Act, the
Regisirar has the right to publish a summary, rather than the full
text, of a regulation which is considered to be ioo lengthy. Im
such case, the full text of the regulation will be available for
public inspection at the office of the Registrar and at the office
of the promulgating agency.

Following publication of the proposal in the Virginia Register,
sixty days must elapse before the agency may take action on the
proposal.

During this time, the Governor and the General Assembly will
review the proposed regilations. The Governor will transmit his
" cominents on the regulations to the Registrar and the agency and
such comments will be published in the Virginia Register.

Upon receipt of the Governor's comment on a proposed
regulation, the agency (i) may adopt the propesed regulation, if
the Governor has no objection to the regulation; (ii) may modify
and adopt the proposed regulation after considering and
incorporating the Governor's suggestions, or (iii) may adopt the
regulation without changes despite the Governor’s
recommendations for change.

The appropriate standing commiitee of each branch of the
General Assembly may meet during the promulgation or final
adoption process and file an objection with the Virginia Regisirar
and the promulgating agency. The objection will be published in
the Virginia Register. Within tweniy-cne days after receipt by the
agency of a legislative objection, the agency shall file a response
with the Registrar, the objecting legislative Committee, and the
Governor :

When final action is taken, the promulgating agency must again
publish the text of the regulation, as adopted, highlighting and
explaining any substamtial changes in the final regulation. A
thirty-day final adoption periocd will commence upon publication in
the Virginia Register.

The Governor will review the final regulation during this time
and if he objects, forward his objection to the Regisirar and the

agency. His objection will be published in the Virginia Register. It -

the Governor finds that changes made io the proposed regulation
are substantial, he may suspend the regulatory process for thirty
days and require the agency to solicit additional public comment
on the substantial changes. .

A regulation becomes effective at the conclusion of this
thirty-day final adoption period, or at any other later date
specified by the promulgating agency, unless (i} a legisiative
objection has been filed, in which event the regulation, unless
“ - withdrawn, becomes effective on the date specified, which shall

be after the expiration of the twenty-one day extension period; or
(i) the Governor exercises his authority to suspend the regulatory
process for solicifation of additional public comment, in Which
event the regulation, unless withdrawn, becomes effective on the
date specified which date shall be afier the expiration of the
period for which the Governor has suspended the regulatory
process.

Proposed action on regulations may be withdrawn by the
promulgating agency at any time before the regulation becomes
final.

EMERGENCY REGULATIONS

If an agency determines that an emergency situation exists, it
then requests the Governor to issue an emergency regulation. The
emergency regulation becomes operative upon its adoption and
filing with the Registrar of Regulations, unless a later date is
specified. Emergency regulations are limited in time and cannot
exceed a twelve-months duration, The emergency regulations will
be published as quickly as possible in the Virginia Register.

During the time the emergency status is in eiffect, the agency
may proceed with the adoption cf perimanent reguiations through
the usual procedures (See “Adopticn, Amendment, and Repeal of
Regulations,” above). If the agency does not choose to adopt the
regulations, the emergency status ends when the prescribed time
limit expires.

STATEMENT

The foregoing constituies a generalized statement of the
procedures to be followed. For specific statutory language, it is
suggested that Article 2 of Chapter 1.1:1 (§§ 9-6.14:6 through
9-6.14:9) of the Code of Virginia be examined carefully,

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page aumber,
and date. 1:3 VAR. 75-77 November 12, 1984 refers to Volume 1,
Issue 3, pages 75 through 77 of the Virginia Register issued on
November 12, 1984,

“The Virginia Register of Regulations” (USPS-001831) is
published bi-weekly, except four times in January, April, July and
October for $100 per year by the Virginia Code Commission,
General Assembly Building, Capitol Square, Richmond, Virginia
23219, Telephone (804) 786-3591. Second-Class Postage Rates Paid
at Richmond, Virginia. POSTMASTER: Send address changes to
the Virginia Register of Ragulations, 910 Capitol Street, 2nd Floor,
Richmond, Virginia 23219.

The Virginia Register of Regulations is published pursuant to
Article 7 of Chapter 1.1:1 (§ 9-6.14:2 et seq.) of the Code of
Virginia, Individual copies are available for $4 each from the
Registrar of Regulations.

Memberg of the Virginia Code Commission: Joseph V. Gartlan,
Jr. , Chairman, W. Tayloe Murphy, Jr,, Vice Chairman; Ruossell
M. Carmeal; Bernard 5. Cohemn; Gail 5. Marshall; £ M. Miller,
Jr; Theedore V. Morrison, Jr., Wiliam F. Parkersen, Jr.;
Jacksen E. Reaser, Jr.
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key §
1 Indicates entries since last publication of the Virginia Register

AUDITOR OF PUBLIC ACCOUNTS
Notice of Iniended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Auditor of Public
Accounts intends to consider promulgating regulations
entitled: Public Participatien Guidelines. The purpose of
the proposed action is to provide interested parties with an
opportunity for input in the formation and development of
regulations adopted by the Auditor of Public Accounts.
Public hearings will not be held.

Statutory Authority: §§ 2.1-164, 8.01-582, 15.1-166, 15.1-167,
and 15.1-1003 of the Code of Virginia.

Written comments may be submitted until January 31,
1994, to Auditor of Public Accounts, P. 0. Box 1295,
Richmond, VA 23210.

Contact: William H. Cole, Jr., Deputy Auditor, P. O. Box
1295, Richmond, Va 23210, telephone (804} 225-3350.

VAR, Doc. No. R94-345; Filed December 8, 1993, 11:22 am.

CHILD DAY-CARE COUNCIL
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Child Day-Care
Council intends to consider amending regulations entitled:
VR 175-08-01. Minimum Standards for Licensed Child
Day Centers Serving Children of Preschoel Age or
Younger. The purpose of the proposed action is to
incorporate therapeutic recreation requirements and to
review the existing standards for appropriateness and
clarity. The council does not intend to hold a public
hearing on the proposed amendments after publication;
however, oral comments will be accepted at 10 a.m. at the
council’s reguiar meetings.

Statutory Authority: § 63.1-202 of the Code of Virginia.

Written comments may be submitted until January 13,
1994, to Peg Spangenthal, Chair, Child Day-Care Council,
730 East Broad Street, Richmond, Virginia 23219.

Contact: Peggy Friedenberg, Legislative Analyst, Office of
Governmental Affairs, Department of Social Services, 730
East Broad Street, Richmond, VA 23219, telephone (804)
692-1820.

VAR. Doc No, R94-278; Filed November 16, 1993, 2:24 p.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Child Day-Care
Council intends to consider amending regulations entitled:
VR 175-09-01. Minimum Standards for Licensed Child
Day Centers Serving Schoel Age Children. The purpose of
the proposed action is to incorporate therapeutic
recreation requirements and fo review the existing
standards for appropriateness and clarity. The council does
not intend to hold a public hearing on the proposed
amendments after publication; however, oral comments
will be accepted at 10 am. at the council’s regular
meetings.

Statutory Authority: § 63.1-202 of the Code of Virginia.

Written comments may be submitied until January 13,
1994, to Peg Spangenthal, Chair, Child Day-Care Council,
730 East Broad Street, Richmond, Virginia 23219.

Contact: Peggy Friedenberg, Legislative Analyst, Office of
Governmental Affairs, Department of Social Services, 730
East Broad Street, Richmond, Virginia 23219, telephone
(804) 692-1820.

VAR. Doc. No. R94-279; Filed November 16, 1993, 2:24 p.m,

DEPARTMENT OF CORRECTIONS (STATE BOARD ©OF)
Naotice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Corrections intends to consider promulgating regulations
entitled: VR 230-01-005. Regulations {or Public/Private
Joint Venture Work Frograms Operaied in a State
Correctional Facility. The purpose of the proposed action
is to promulgate regulations which govern the form and
review process for proposed agreements between the
Director of the Department of Corrections and public or
private entity to operate a work program in a state
correctional facility for inmates confined therein. A public
hearing will be held on these regulations after publication
of proposed regulations. The date, time, and location of
the hearing will be published at a later date.

Statutory Authority: §§ 53.1-5 and 53.1-45.1 of the Code of
Virginia.
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Notices of Intended Regulatory Action

Written comments may be submitted until January 12,
1894,

Contact: Amy Miiler, Regulatory Coordinator, Board of
Corrections, P. 0. Box 26963, Richmond, VA 23261,
telephone (804) 674-3262.

VA.R. Doc. No. R94-277; Filed November 22, 1993, 3:42 p.m.

DEPARTMENT FOR THE DEAF AND HARD OF
HEARING

Notice of Intended Reguiatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department for the
Deaf and Hard of Hearing intends te consider repealing
regulations eniitled: VR 245-01-61. Public Participation
Guidelines. The purpose of the proposed action is to
repeal existing guidelines so that new guidelines may be
promulgated for the invelvement of the public in the
development and promulgation of regufations of the
-Department for the Deaf and Hard of Hearing. The
agency intends to hold a public hearing on the proposed
repeal after publication.

Statutory Authority: §§ 9-6.14:7.1 and 63.1-85.4 of the Code
of Virginia.

Written comments may be submitted until 5 pm. on
January 12, 1984, to Clayton E. Bowen, Acting Director,
1100 Bank Streef, 12th Floor, Richmond, VA 23Z19.

Contact: Leslie G. Huicheson, Manager, Special Projects,
Department for the Deaf and Hard of Hearing, 1100 Bank
Street, 12th Floor, Richmond, VA 23218, telephone (804)
225-2570 or toll-free, 1-800-552-7917.

VAR. Doc. No. R84:297; Filed November 24, 1993, 11:31 a.m.
Netice of Intended Regulatery Action

MNotice is hereby given in accordance with this agency’s
public participation guidelines that the Depariment for the
Deal and Hard of Hearing intends to consider
promulgating regulations enlifled: VR 245-8i-01:1. Public
Participation Guidelines. The purpose of the proposed
action is to provide guidelines for the involvement of the
public in the develepment and promulgation of regulations
of the Department for the Deaf and Hard of Hearing. The
agency infends io hold a public hearing on the proposed
regulations after publication.

Statutory Authority: §§ 9-6.14:7.1 and 6€3.1-85.4 of the Code
of Virginia.

Written comments may be submitted until 5 p.m. on
January 12, 1994, to Clayion E. Bowen, Acting Director,
1160 Bank Street, 12{h Floor, Richmond, VA 23210,

Contact: Leslie G. Huicheson, Manager, Special Projects,

1190 Bank Street, 12th Floor, Washington Building, Capitol
Square, Richmond, VA 23219, telephone (804) 225-2570 or
toll-free 1-800-552-7917.

VAR. Doc¢. Ne. R94-297; Filed November 24, 1993, 11:31 am.
MNotice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department for the
Deaf and Hard of Hearing intends to consider amending
regulations entitled: VE 245-02-01. Reguolatiens Governing
Eligibility Standards and Application Procedures for the
Distributien of Technological Assistive Devices. The
purpose of the proposed action is to more equitably apply
the sliding fee scale mandated by the Code of Virginia.
The agency intends to hold a public hearing on the
proposed regulations after publication.

Statutory Authority: § 63.1-85.4 of the Code of Virginia.
Writien comments may be submiited until 5 pm. on
January 12, 1494, t¢ Clayten E. Bowen, Acting Director,
1100 Bank Street, 12th Floor, Richmond, VA 23218.

Contact: Bruce A. Sofinski, Manager, Communications and

Technology Programs, 1100 RBank Street, 12th Floor,
Washington Building, Capitol Square, Richmond, VA
232183-3640, telephone (804) 225-25670 or toll-free

1-800-552-7T917.

VA.R. Doc. No. R04-295; Filed November 24, 1993, 11:31 a.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department for the
Deaf and Hard of Hearing intends to consider amending
regulations entitled: VR 245-03-01. Reguolaiions Governing
Interpreter Services for the Deaf and Hard of Hearing.
The purpose of the proposed actlon is to: (i) establish the
minimum requirements fo attain a Virginia Quality
Agsurance Screening (VQAS) level, (ii) establish a method
to maintain an individual’s standing as a “qualified
interpreter,” and (iii) incorporate a consumer iapuf tool,
which includes grievance procedure reparding alleged
violations of the Code of Ethics. The agency intends to
kold a public hearing on the proposed regulation after
publication.

Statutory Authority: § 63.1-85.4 of the Code of Virginia.

Written commenis may be submitted until & pm. on
January 12, 1894, to Clayton E. Bowen, Acting Director,
Department for the Deaf and Hard of Hearing, 1106 Bank
Street, 12th Floor, Richmond, VA 23219,

Contact; Bruce A, Sofinski, Manager, Communications and
Technology Programs, Department for the Deaf and Hard
of Hearing, 1100 Bank Street, 11th Floor, Richmond, VA
23219-3640, telephone (804) 225-2750 or toll-free
1-800-552-7917.
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VAR, Doc. No. R94-296; Filed November 24, 1893, 11:31 a.m.

DEPARTMENT OF EDUCATION (STATE BOARD OF)
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Education intends to consider promulgating regulations
entitled: VR 270-01-0058. Regulatiens Governing
Alternative Attendance Programs. The purpose of the
proposed regulations is te comply with § 22.1-269.1 of the
Code of Virginia which includes the requirement that the
Board of Education provide for the voluntary participation
of Virginia school divisions in alternative attendance
programs. The agency intends to hold public hearings on
the proposed regulations after publication.

Statutory Authority: § 22.1-269.1 of the Code of Virginia.

Written comments may be submitted until January 27,
1994.

Contact: Dr. Judith Douglas, Principal Specialist,
Department of Education, P. 0. Box 2120, Richmond, VA
23216-2120, telephone (804) 225-2771, toll-free
1-800-292-3820, or FAX (804) 225-2831.

VAR. Doc. No. R94-346; Filed December 6, 1993, 1¢:16 a.m.

BOARD OF FUNERAL DIRECTORS AND EMBALMERS
Notice of Intended Regulatory Actien

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Funeral
Directors and Embalmers intends to consider amending
regulations entitled: VR 326-01-03. Regulations for
Preeneed Funeral Plamning. The purpose of the proposed
action is to amend current regulations for update and to
incorporate legislative changes. There will be no public
hearing since amendments reflect change in federal law.

Statutory Authority: § 54.1-2820 of the Code of Virginia.

Written comments may be submitted until February 25,
1994,

Contact: Meredyth P. Partridge, Execufive Direcior, Board
of Funeral Directors and Embalmers, 6606 W. Broad
Street, 4th Floor, Richmond, Va 23230, telephone (804)
662-9907.

VA.R. Doc. No. R94-347; Filed November 30, 1993, 2:50 p.m,

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
(BOARD OF)

t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Medical
Assistance Services intends to consider promulgating
regulations: VR 460-02-4.1710. Estate Recoveries. The
purpose of the proposed action is to comply with federal
mandate in OBRA 83. This section requires states to seek
recovery of payments for nursing facility services, home
and community-based services, and related hospital and
prescription drug services, on behalf of persons age 55 or
older when they received the assistance. States also have
the option to recover payments for all other Medicaid
services provided to these individuals at age 55 or older.
The agency does not intend fo hold a public hearing on
the proposed regulation after publication.

Statutory Authority: §§ 32.1-325, 32.1-326.1 and 32.1-327 of
the Code of Virginia.

Written comments may be submitted uniil February 9,
1994, to Jesse Garland, Departmeni of Medical Assistance
Services, Fiscal Division, 600 E. Broad Street, Suite 1300,
Richmond, VA 23219,

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)
371-8850.

VA.R. Doc. No. R94-425; Filed December 20, 1993, 10:11 a.m.

BOARD OF MEDICINE
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of Medicine
intends to consider amending regulations entitled: VR
465-02-1. Regulations Governing the Practice of Medicine,
Osteopathy, Podiatry, Chiropractic, Clinical Psycheology
and Acupuncture. The purpose of the proposed action is
to amend or delete §§ 1.1 B, 1.2, and 2.2 A 3 a through d
pertaining to definition of foreign medical schools, and
sections otherwise pertaining to above sections. There will
be no public hearing untess requested; the amendments
are being promulgated to reflect changes which influence
medical licensure.

Statutory Authority: §§ 54.1-2400 and 54.1-2800 of the Code
of Virginia.

Written comments may be submitted until January 14,
1994, to Hilary H. Connor, M.D., Executive Director, Board
of Medicine, 6606 West Broad Street, 4th Floor, Richmond,
VA 23230-1717.

Contact: Russell Porter, Assistant Executive Director,
Board of Medicine, 6606 West Broad Street, 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-9908 or
(804) 662-7197/TDD = .

VA.R. Doc. No. R8#4-302; Filed November 24, 1993, 10:13 a.m.
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Netice of Imtended Regulatoery Action

Notice is hereby given in accordance with this agency’s
public participation puidelines that the Board of Medicine
intends to consider amending regulations entitled: VR
485-02-1. Regulations Geverning the Practice of Medicine,
Ostegpathy, Poediatry, Chiropractic, Clinical Psychology
and Acupumcturs. The purpose of the proposed action is
to amend § 4.2, licensure te practice acupuncture; § 7.1 B,
examination fee for podiatry; and sections otherwise
pertaining to §§ 4.2 and 7.1 B. There will be no public
hearing unless requesied; the amendments are being
promulgated to comply with statutory changes and
increased costs for podiatric examinations.

Statutory Authority: §§ 54.1-2400, 54.1-2900, 54.1-2829, and
54.1-2930.

Written comments may be submitted uniil January 14,
1994, to Hilary H. Conmnor, M.D., Executive Director, Board
of Medicine, 6606 West Broad Street, 4ith Floor, Richmend,
VA 23230-1717.

Contac: Eugenia Dorson, Deputy Executive Director,
Board of Medicine, 6606 West Broad Street, 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-9908 or
(804) 662-7197/TDD == .

VAR. Doc. No. R84.281; Filed November 16, 1993, 2:16 p.m,
Netice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of Medicine
intends to consider repealing regulations entitled: VR
465-02-2. Regulations for Granting Approval of Fereign
Medical Schesls and Other Foreign Institutions that
Teach the Healing Ariz and Guidelines for Completing
Application. The purpose of the proposed regulation is to
repeal the regulations which were never promulgated as
final regulations. There will be no public hearing unless
reguested; the emergency regulations which became
effective on December 2, 1985, are being repealed because
they were never promulgated as final regulations.

Statutory Authority: §§ 54.1-2400 and 54.1-2800 of the Code
of Virginia.

Wrilten comments may be submitied until January 14,
1884, {0 Hilary B. Connor, M.I}.,, Executive Director, Board
of Medicine, 6606 West Broad Street, 4th Floor, Richmond,
VA 23230-1717.

Contact: Russell Porter, Assistant Executive Director,
Beard of Medicine, 6606 West Broad Street, 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-9908 or
(804) 662-7197/TDD @ .

VAR. Doc. No. R94-294; Filed November 24, 1993, 10:13 a.m.

Netice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of Medicine
intends to consider amending regulations entitled: VR
465-03-1. Regulations Governing Physical Therapy. The
purpose of the proposed action is to conduct a regulatory
review of the regulations to be consistent with national
guidelines and statutory changes. A public hearing will be
held on the proposed regulations after publication.

Statutory Authority: §§ 54.1-2400, 54.1-2900, 54.1-2942,
54.1-2943, 54.1-2944, 54.1-2945, 54.1-2946, 54.1-2947, and
54.1-2948 of the Code of Virginia.

Written comments may be submitted until January 14,
1994, to Hilary H. Connor, M.D., Executive Director, Board
of Medicine, 6606 West Broad Street, 4th Floor, Richmond,
VA 23230-1717.

Centact: Eugenia Dorson, Deputy Executive Director,
Board of Medicine, 6606 West Broad Street, 4ith Floor,
Richmond, VA 23230-1717, telephone (804) 662-9908 or
(864) 662-7197/TDD = .

VAR. Doc. No. R94-280; Filed November 16, 1993, 2:16 p.m.

STATE MENTAL HEALTH, MENTAL RETARDATION
AND SUBSTANCE ABUSE SERVICES BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Mental Health,
Mental Retardaiion and Substance Abuse Services Board
intends to consider repealing regulations entitled: VR
470-03-01. Rules and Regulations to Assure the Rights of
Residents of Hospitals apd Other Facilities Operated by
the Department of Mental Health, Mental Retardation
and Substance Abuse Services. The purpose of the
proposed action is to assure regulations on the rights of
clients are current and adequately protect the rights of the
residents served. This regulation will be incorporated into
and superseded by VR 470-03-04, Rules and Regulations to
Assure the Rights of Residents of Facililies Operated by
the Department of Mental Health, Mental Retardation and
Substance Abuse Services. The task force will meet
regularly throughout the state in hopes of completing the
process in 12 months and will conduct public hearings.

Statutory Authority: § 37.1-84.1 of the Code of Virginia.

Written comments may be submitied until January 12,
1994, to Elsie D. Liitle, State Human Rights Director, P. O,
Box 1797, 109 Governor Street, Richmond, VA 23214,

Contact: Rubyjean Gould, Director, Department of Mental
Health, Mental Retardation and Substance Abuse Services,
Administrative Services, 109 Governor St., P. Q. Box 1797,
Richmond, VA 23214, telephone (804) 786-3915.

VAR. Doc. Ne. R94-291; Filed November 22, 1993, 2:45 p.m.
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Notice of Intended Regulatory Acticn

Notice is hereby given in accordance with this agency’'s
public participation guidelines that the State Mental Health,
Mental Retardation and Substance Abuse Services Board
intends to consider repealing regulations entitled: VR
479-03-03. Rules and Regulations to Assure the Rights of
Clients in Community Programs. The purpose of the
proposed action is to assure the Departmeni of Mental
Health, Mental Retardation and Substance Abuse Services
reguiations on the rights of clients are current and
adequately protect the rights of the residents served. This
regulation will be incorporated into and superseded by VR
470-03-04, Rules and Regulations to Assure the Rights of
Residents of Facilities Operated by the Department of
Mental Health, Mental Retardaticn and Substance Abuse
Services. The task force will meet regularly throughout the
state in hopes of completing the process in 12 months and
will conduct public hearings.

Statutory Authority: § 37.1-84.1 of the Code of Virginia.

Written commenis may be submitted until January 12,
1994, to Elsie D. Little, State Human Rights Director, P. 0.
Box 1797, 109 Governor Street, Richmond, VA 23214.

Contact: Rubyjean Gould, Director, Department of Mental
Health, Mental Retardation and Substance Abuse Services,
Administrative Services, 109 Governor Street, Richmond,
VA 23214, telephone (804) 786-3915.

VAR, Doc. No. R94-292; Filed November 22, 1993, 2:45 p.m.
Notice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Mental Health,
Mental Retardation and Substance Abuse Services Board
intends to consider promulgating reguiations entitled: VR
470-03-84. Rules and Regulations to Assure the Rights of
Residents of Facilities Operated by the Department of
Mental Health, Mental Retardation and Substance Abuse
Services. The purpose of the proposed action is to assure
the regulations on the rights of clients are current and
adequately protect the rights of the residents served. The
agency intends to hold a public hearing on the proposed
regulations after publication.

Statutory Authority: § 37.1-84.1 of the Code of Virginia.

Written comments may be submitted until January 13,
1994, to Elsie D. Little, State Human Rights Director, P. O.
Box 1797, 109 Governor Street, Richmond, VA 23214,

Contact: Rubyjean Gould, Director, Department of Mental
Health, Mental Retardation and Substance Abuse Services,
Administrative Services, 109 Governor Street, Richmond,
VA 23214, telephone (804) 786-3915,

VAR. Doc. No. R94-293; Filed November 24, 1983, 10:46 a.m.

DEPARTMENT OF MOTOR VEHICLES
1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department of
Motor Vehicles intends to consider amending regulations
entitled: VR 485-50-8502. Rules and Regulations for the
Motercycie Rider Safety Training Center Program. The
purpose of the proposed action is to revise current
regulations by amending certain sections. Public hearings
will be held on the proposed amendments after they are
published.

Statutory Authority: §§ 46.2-203 and 46.2-1189 of the Code
of Virginia.

Written comments may be submitted until February 20,
1994,

Contact: Bruce Biondo, Pregram Manager, Room 405, P.
0. Box 27412, Richmond, VA 23268-0001, telephone (804)
367-1813.

VAR. Doc No. R94-426; Filed December 21, 1893, 3:52 p.m.

BOARD OF OPTOMETRY
Notice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Optometry
intends to consider promulgating regulations entitled: VR
510-01-2. Public Participation Guidelines. The purpose of
the proposed action is to replace emergency Public
Participation Guidelines adopted in June 1883, and to
provide full opportunity for public participation in the
regulation, formation, and promulgation process. The board
intends to hold a brief public hearing on the proposed
regulations during the comment period.

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code
of Virginia.

Written comments may be submiited until January 11,
1594,

Contact: Elizabeth Carter, Executive Director, Board of

Optometry, 6606 W. Broad St, Richmond, VA 23230-1717,
telephone (804} 662-9910.

VAR, Doc. No. R)4-188; Filed October 28, 1993, 2:2% p.m.

STATE WATER CONTROL BOARD
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the State Water Control
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Board infends to consider repealing regulations entitled:
VR 680-16-06. Temnessee-Big Sandy River Basin Water
Quality Management Plan. The purpose of the proposed
action is to repeal the existing Tennessee-Big Sandy River
Basin Water Quality Management Plan while concurrently
promulgating a new, updated plan.

Basis and Statutory Authority: Section 62.1-44.15(13) of the
Code of Virginia authorizes the board to esiablish policies
and programs for effective area-wide or basin-wide water
guality control and management. Section 62.1-44.15(10) of
the Code of Virginia authorizes the board to adopt such
regulations as it deems necessary to enforce the general
water guality management program of the board in all or
part of the Commonwealth.

Title 40, Parts 35 and 130, of the Code of Federal
Regulations requires staies ito develop a continuing
planning process of which Waier Quality Management
Plans (WQMP) are a part. No VPDES permit may be
issued which is in conflict with an approved WQMP.

Need: WQMPs set forth measures for the department to
implement in order lo reach and maintain water quality
goals in general ferms and numeric loadings for, among
other things, five-day biochemical oxygen demand. The
Tennessee-Big $Sandy WQMP was adopted by the board in
1477. This plan has not been updated to reflect current
data, including total maximum daily loading and waste
load allocations, scientific studies, new or revised
legislation, procedures, policies and regulations, and
changes in area growih and development.

Substance and Purpose: The purpese of this proposal is to
repeal the existing Tennessee-Big Sandy River Basin
WQMP. This plan has not been updated since it was
originally adopted by the board in 1877 and is oufdated.
Concurrenily with this proposed action, the board plans to
adopt a new, updated Tennessee-Big Sandy River Basin
WQMP which will incorporate policies, procedures,
regulations, current data and information regarding point
and nonpoint sources of pollution which have changed
since the original plan was adopted in 1877.

Estimated Impacts: There are approximately 330,000
persons resiging in the Tennessee-Big Sandy River Basin.
There are 182 municipal and 76 industrial VPDES permits
issued for the basin. No financial impact to the
Depariment of Environmental Quality or the regulated
communily is anticipated by the repeal of the exisiting
plan since a new plan will be adopted concurrently. The
new proposal will provide the Commonwealth, local
governments, industrial firms, agricultural inierests and
interested citizens wilh a more up-to-date management tool
to assist in achieving and main{aining applicable water
guality goals in the basin.

Alternatives: The Tennessee-Big Sandy River Basin WQMP
has not heen updated to reflect current data, scientific
studies, new or revised legislation, policies or regulations,
or changes in area growth and development since it was

adopted in 1977. One alternative is to continue to use the
existing, outdated WQMP. To do this would result in
noncompliance with amendments to the Clean Water Act
for achieving current water quality goals until a siate
WQMP is developed and adopted in late 1994,

Comments: The board seeks commenis from interested
persons on the infended regulatory action and on the costs
and benefits of the stated alternative or other alternatives.
In addition, the board will hold a public meeting to
receive views and comments on Thursday, January 20,
1994, at 7 p.m. at the Unviersity of Virginia Southwest
Center, Highway 19 N., Abingdon, VA 24210.

Accessibility to Persons with Disabilities: The meeting is
being held at a public facility believed to be accessible to
persons with disabilities. Any person with questions should
contact Ms. Dalton. Persons needing inferpreter services
for the deaf must notify Ms. Dalton no later than January
5, 1954,

Advisory Committee/Group: An advisory committee was
convened to provide input to the depariment regarding the
content of the proposed new Tennessee-Big Sandy River
Basin WQMP. The commitiee was composed of federal,
state and lecal government representatives and members
of environmental organizations. The committee will be
reconvened after the close of this public comment period
to provide commenis ¢n the new drafi plan. '

Intent to Hold an Informational Proceeding or Public
Hearing: The board intends to hold at least one
informational proceeding (informal hearing) on this
regulatory action after the proposal is published in the
Register of Regulations. This informational proceeding will
be convened by a member of the board. The bhoard does
not intend to hold a formal evidential hearing on this
proposal after it is published in the Register of
Regulations.

Statutory Authority: §§ 62.1-44.15(10) and 62.1-44.15(13) of
the Code of Virginia.

Written comments may be submitted until 4 p.m. on
January 31, 1994, to Doneva Dalton, Hearing Reporter,
Department of Environmental Quality, P. 0. Box 10009,
Richmond, VA 23240.

Contact: Ronald D. Sexion, Department of Environmental
Quality, Water Division, P. 0. Box 888, Abingdon, VA
24210, telephone (703) 676-5507.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Water Control
Board intends to consider promulgating regulations entitled:
VR £88-16-06:1. Tennessee-Big Sandy River Basin. The
purpose of the proposed action is to adopt a new
Tennessee-Big Sandy River Basgin Water Quality
Mangement Program. !
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Basis and Statutory Authority: Section 62.1-44.15(13) of the
Code of Virginia authorizes the board to establish policies
and programs for effective area-wide or basin-wide water
quality control and management. Section 62.1-44.15(10) of
the Code of Virginia authorizes the board to adopt such
regulations as it deems necessary to enforce the general
water quality management program of the hoard in all or
part of the Commonwealth.

Title 40, Parts 35 and 130, of the Code of Federal
Regulations requires states 1o develop a continuing
planning process of which Water Quality Management
Plans (WQMP) are a part, No VPDES permit may be
issued which is in conflict with an approved WQMP.

Need: The Tennessee-Big Sandy WQMP was adopted by
the board in 1977. This plan has not been updated to
reflect current data, including total maximum daily loading
and waste load allocations, scientific studies, new or
revised legislation, procedures, policies and regulations,
and changes in area growth and development.

Substance and Purpose: WQMPs set forth measures for the
beard to implement in order fo reach and maintain water
quality goals in general terms and numeric loadings for,
among other things, five-day biochemical oxygen demand
(BOD). The purpose of this proposal is to adopt a new
Tennessee-Big Sandy River Basin WQMP to incorporate
policies, procedures, regulations, current data and
information regarding point and nonpoint sources of
pollution which have changed since the original plan was
adopted. Concurrently with this action, the board plans to
repeal the existing plan.

Estimated Impacts: There are approximately 330,000
persons residing in the Tennessee-Big Sandy River Basin.
There are 182 municipal and 76 industrial VPDES permits
issued for the basin. No financial impact to the
Department of Environmental Quality or the regulated
community is anticipated. The proposal will provide the
Commonwealth, local governments, indusirial firms,
agricultural interests and interesied citizens with a more
up-to-date management tool to assist in achieving and
maintaining applicable water quality goals in the basin.

Alternatives: The Tennessee-Big Sandy River Basin WQMP
has not been updated to reflect current data, scientific
studies, new or revised legislation, policies or regulations,
or changes in area growth and development since it was
adopted in 1977, One alternative is to continue to use the
existing, outdated WQMP. To do this would result in
nencompliance with amendments to the Clean Water Act
for achieving current water quality goals umiil a state
WQMP is developed and adopted in late 1994,

Comments: The board seeks comments from interested
persons on the intended regulatory action and on the costs
and henefits of the staied alternative or other alternatives.
In addition, the board will hold a public meeting to
receive views and comments on Thursday, January 20,
- ‘994, at 7 pm. at the University of Virginia Southwest

Center, Highway 19 N., Abingdon, VA 24210.

Accessibility to Persons with Disabilities: The meeting is
being held at a public facility believed to be accessible to
persons with disabilities. Any person with questions should
contact Ms. Palton. Persons needing interpreter services
for the deaf must notify Ms, Dalton no later than January
3, 1994,

Advisery Committee/Group: An advisory committee was
convened to provide input to the department regarding the
content of the proposed WQMP. The commitiee was
composed of federal, state and local government
representatives and members of environmental
organizations. The committee will be reconvened, after the
close of this public comment period, to provide commenis
on the draft plan.

Intent to Hold an Informational Proceeding or Public
Hearing: The board intends to hold at least one
informational proceeding (informal hearing) on this
regulatory action after a proposal is published in the
Register of Regulations. This informational proceeding will
be convened by a member of the board. The board does
not intend to hold a formal evidential hearing on this
proposal after it 1is published in the Register of
Regulations.

Statutory Authority: §§ 62.1-44.15(10) and 62.1-44.15(13) of
the Code of Virginia.

Written comments may be submitted until 4 pm. on
January 31, 1594, to Doneva Dalton, Hearing Reporter,
Department of Envircnmental Quality, P. Q. Box 10009,
Richmond, VA 23240.

Contact: Ronald D. Sexton, Department of Environmenial
Quality, Water Division, P. (. Box 888, Abingdon, VA
24210, telephone (703) 676-5507.
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see information page.

been stricken indicates proposed text for deletion.

Symbe! Key
Roman type indicates existing text of regulations. fiafic fype indicates proposed new text. Language which has

BOARD OF AUDIDLOGY AND SPEECH-LANGUAGE
PATHOLOGY

Title of Repulation: VE 158-01-Z1. Regulations of the
Board of Audiology =2nd Speeceh Speech-Language
Patholegy.

Statutory Auihority: §§ 54.1-2400 and 54.1-2600 et seq. of
the Code of Virginia.

Public Eearing Date: N/A = Writlen comments may be
submitied until March 28, 1894,

{See Calendar of Evenis section

for additional information)

 Bagis: Chepter 24 (§ 54.1-2400 et seq.) of Title 34.1 of the
Code of Virginia provides the basis for these regulations.
Chapter 24 establishes the general powers and dulies of
health regulatory boards including the responsibility io
“promulgate regulations in accerdance with the
Administrative Process Act (§ 9-6.14:1 et seq.) which are
reasonable and necessary to administer effectively the
regulatory avsiein.”

Purppse: The proposed amended reguiations delete expired
standards for licensure and practice as audiologists and
speech-language pathologisis, change the name of Speech
pathology to speech-language pathology, revise the
definitions of the scope of practice of audiology and
speech-language pathology and delete a single route to
licensure by endorsement through maintenance of
mermbership in a voluntary association. The amendments
aiso prescribe the licenseey’ responsibilities for supervision
and accountability for unlicensed assistants and aides and
clarifies that supervision must be provided in the same
office with the unlicensed individual

Substance: The key provisions of each regulation are
summarized below;

§ Li: The definitions of the praciice of audiology and
spesch-language pathology are amended o comply with
legisiation enacted by the 1992 General Assembly.

§ 1.5 Puplic Participation Guidelines are deleted. They
are now in separate emergency stafus and are in the
process of being promulgated into separate, permanent
regulations,

§ 5.1 1: The curreni § 5.1 1 was deleied. A new § 51 1
was added which limits the endorsemient section to
applicants who are presenily licensed in another state or
the District of Colurabia or who have ever been licensed
in anocther state or the District of Columbia. The

qualifications for licensure are equal to those of any other
applicant with fhe exception that the individual applying
under this section must either wverify that his current
license is unencumbered or that any licenge he held
previousiy was not subject to disciplinary action. This
change will clarify the alternative paths to licensure and
willi better ensure that ail candidates are required {o meet
equal qualifications.

§¢ 51 1 and 5.1 2: This section is reformatted and entry
to licensure through the Certificate of Clinical Competence
is strengihened by adding an experience or a current
examination qualification. Those applicants who may have
been licensed through an association certificate will have
to meet qualifications that minimally are more stringent,

§ 5.1 2: The original § 5.1 2 is deleted to remove obsolete
qualifications for licensure of audiclogist and
speech-language pathologists, leaving intact requiremenis
which became effective January 1, 1993,

§ 6.5: A regulation was added requiring accountability for
unlicensed assistants and aides. .

§ 7.1 5 An addendum was added to clarify that faiture to
disclose use and identity of assistants is considered
negligence. Licensees will have to provide name tags for
unlicensed assistants and aides identifying them as such.

§ 7.1 8 The regulaiion was amended {o require
supervigion in the same office with the unlicensed assistant
or aide rather than simply allow the licensee to be in the
same building with the assistant or aide. The same office
is intended to be within the licensees site of practice, not
within individeal cubicles/spaces. The licensee will have to
be present in his office when aides and assistants are
serving the public.

§ 7.1 15: A regulation was added to clarify that aiding and
abeiting unlicensed activity may result in disciplinary
action. Additional disciplinary actions may occur.

In compliance wiih legislation effective July 1, 18992, the
name of the board and profession is changed from
aundiology and speech pathology to audiology and
speech-language pathology.

Issues: The proposed amendments result from a
comprehensive review of the regulations and revisions
which comply wiih legislative changes:

1. Problem: Obsolete licensure requiremenis. Definitions of
the scope of practice for audiologist and speech-language
pathologists were amended by the 1992 General Assemb’
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to itemize specific practices that previously were described
in board, general clinical terminology. (See § 1.1)

Solution: Revise the regulations to comply with the Code of
Virginia.

The board proposes to amend the definition in § 1.1 to
comply with changes to the Code of Virginia. The new
language will ease compliance for licensees and for the
board when determining compliance.

2. Problem: Obsolete licensure requirements. Regulations
effective December 18, 1991, include qualifications for
licensure through December 31, 1992, and project national
gualifications effective January 1, 1993. These regulations
allowed prospective licensees one year to prepare for the
new requirements. College and university curricula were
revised well in advance of the existing regulations. (See
former § 5.1 2 and current § 5.1 3)

Solution: Delete the obsolete reguiremenis and leave in
place the regulations effective January 1, 1993

Current licensees are
requirements unless

not affected by
they choose, after a
three-year-expiration, to reapply under the new
requirements. Individuals who apply for reinstatement
within three years of expiration will be required only to
meet the requirements in effect at the time of their initial

the new

applications for their original license.

3
i

3. Problem: The board believes that the current practice
of issuing licenses to those who hold a Certificate of
Clinical Competence provides an unfair advantage for
members of the American Speech-Language Hearing
Association (ASHA) over those who do net choose to
belong to the association. (See former § 5.1 1)

Existing regulations of the board offer two pathways to
licensure: (i) endorsement; and (it) education and
examination.

Under existing endorsement provisions, a candidate may
receive a license if he holds a Certificate of Clinical
Competence issued by ASHA. Those who retain their
certificates by paying annual membership dues to the
association are grandfathered from future revisions of the
association’s and the board’s requirements if they maintain
their dues in the association. This creates an unfair double
standard.

Solution: Require an individual licensed in another state to
verify that the current license is unencumbered. The
board also feels that it must verify the reason that a
previously held license is no longer current to determine
if it may have been censured in some manner. The board
accepted this proposal as the least restrictive and one
which provides protective oversight.

_ Add requirements to assure the current competence of

applicants for licensure by endorsement, In lieu of

prescribing continuing education, the board determined
that the applicant should document current competence by
having either worked in the field for one of the past three
or two of the past five years OR has taken and passed the
national examination within three vyears prior to
application. The applicant unable to meet these conditions
must apply under the current regulations. The board
determined that these requirements would meet the need
for flexihility while also assuring current competence.
Adding this requirement in addition to the Certificate of
Clinical Competence would abolish the double standard.

4. Problem: Existing endorsement provisions require the
applicant to have education, experience, knowledge, skills,
and abilities “equivalent” to the regulations of the hoard.
The board has no means to assess this equivalency. (See §
51 b(2))

Solution: Delete the provision and require all candidates to
meet the same qualifications for licensure.

The board determined that this solution provides
consistency, equity, and allows licensure decisions to be
made objectively rather than on a subjective assessment.

5. Problem: The 1992 General Assembly changed the name
of the Board of Audiclogy and Speech Pathology to the
Board of Audiology and Speech-Language Pathology,
making references in existing regulations incorrect.

Solution: Revise the name of the board an all references
to speech pathology throughout the relations,

6. Problem: Public Participation Guidelines now have their
own VR number and are separate regulations. (See § 1.5 -
§ L1y

Solution: Delete Public
regulations.

Participation Guidelines from

Impact:

A. Numbers and Types of Regulated Entities: There are
305 audiologists licensed by the board and 1263
speech-language pathologists licensed by the board for a
total of 1568 licensees.

B. Projected Costs for Regulated Entities: No increased
cost to regulated entities is expected to result from these
amendments except (i) licensees who fail to renew within
three years of expiration will have to requalify for
licensure under more siringent requirements. This impact
can be avoided by renewing annually; and (ii) all
applicants will have to meet the same qualifications. Those
previously qualifying on the basis of payment of dues to a
voluntary association may have to qualify under consistent
qualifications for licensure. Out-of-state applicants will have
to submit a validation, subject to verification, that the
license is unrestricted and current. The form will be
provided by the board and mailing by the applicant.
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C. Projected Cost to Agency for Implementation and
Enforcement: Projected costs fo the agency are minimal
Licensees will receive a copy of the final regulations at a
projected cost for printing and mailing of $2500.

D. Source Funds: All funds of the Board of Audiology and
Speech-Language Pathology are derived from fees paid by
licensees and applicanis for licensure.

E. Projected Cost for Compliance: Any costs of compliance
are avoidable by renewing licenses by expiration date.
Licensees who fail to renew within three years may have
to meet more stringent qualificalions upon relicensure.
Cost would vary dependent upon qualification status of
licensee.

Summary;

The amended regulations delete qualifications which
appear in existing regulations and which expired on
December 31, 1982, The amendments also change the
ngme of gpeech pathology to speech-language
pathology and revise the definitions of the scope of
practice of audiclogy and speech-language pathology to
cornply with legisiation enacted by the 18992 General
Agssembly. The amendmenits revise Ilicensure
requirements for {(hose geeking lcensure by
endorsement of credentials maintained by membership
in a voluniary bnational professional associglion and
delete public participation guidelines being
promulgated under & sSeparate VR npumber. The
amendments clarify the responsibility of the licensee
for assistanfs and aldes working with him, the
supervision required for such, the Iidentification as
assistant or aide fo the public and that aiding and
abetting unlicensed activity is prohibited,

VR 155-01-2;1. Regulations of the Board of Audiology and
Speech-Language Pathology.

PART I.
GENERAL PROVISIONS.

Article 1.
Definitions.

§ 1.1. The following words and terms, when used in these
regulations, shall have the following meanings, unless the
context clearly indicates otherwise:

“Audiologist’” mean$s any person who

regutetery board te perform 8BY stcR serwiees engages in
the practice of andiology .

“Advertisement” means any information disseminated or
placed before the public.

“Applicamt” means a person applying for licensure by
the board.

“Board” means the Board of Audiclogy and Speeeh
Speech-Language Pathology.

“Department” means the Department of Health
Professions,
“Educational standards board” means the clinical

certification board of the American Speech-language and
Hearing Association.

“Executive director” means the board administrator for
the Board of Audiclogy and Speeek Speech-Language
Pathology.

“Practice of audiology” er speeeh pothology” means the
perfermance for eompensation of any nommediesl servies;

origin
means the practice of conducting measurement, testing and
evaluation relating fo hearing and vestibular systems,
including audiologic and electrophysiological measures, and
conducting programs of identification, hearing conservalion,
habilitation, and rehabilitation for the purpose of
identifying disorders of the hearing and vestibylar systems
and modifying communicative disorders related to hearing
Ioss including bui not limited fo vestibular evaluation,
electrophysiological audiometry and cochlear implants .
Any person offering services to the public under any
descriptive name or title which would indicate that
professional audiology or speeeh pathelosy services are
being offered shall be deemed to be practicing audiclogy

and speeeh patholegy .

“Practice of speech-language pathology” means the
practice of facilitating development and maintenance of
human communication through programs of screening,
identifying, assessing and interpreting, diagnosing,
habilitating and rehabilitating speech-language disorders
including, but not limited to:

I. Providing alternative communication systems and
instruction and ftraining in the use thereof;

2. Providing aural habilitation, rehabilitation and
counseling services to hearing-impaired individuals and
their families;

3. Enhancing speech-language proficiency and
communication effectiveness;, and

4. Providing audiologic screening.

Any person offering services to the public under any
descriptive name or title which would Indicate that
professional speech-language pathology services are being
offered shall be deemed to be practicing speech-languag:
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pathology.

“Speech-language disorders” means disorders in fluency,
speech articulation, voice, recepiive and expressive
langunage (syntax, morphology, semantics, pragmalice),
swallowing disorders, and cognitive communication
functioning.

Speech pathelogist™ “Speech-language pathologist” means
any person who acecpt® compensation for cxamining
testing; cvaluating ireeling oFf counseling persens having er
suspected of heving disorders er conditions affecting
gpeeeh, voiee of longuage and is ot suthorized by anether
regulatory oF health regulatory beard to perferm omy sueh
serviees engages In the practice of speech-language
pathelogy .

Article 2.
Legal Base.

§ 1.2, The following legal base describes the responsibility
of the Board of Audiology and Speeeh Speech-Language
Pathology to promulgate regulations governing the
licensure of audiologists and speeeh speech-language
pathologists in the Commonwealth of Virginia:

Title 54.1;

Chapter 1 (§§ 54.1-100 through 54.4-114);
Chapter 24 (8§ 54.1-2400 through 54.1-2402.1);
Chapter 25 (§§ 54.1-2500 through 54.1-2510); and

Chapter 26 (§§ 54.1-2600 through 54.1-2603) of the
Code of Virginia,

Article 3.
Purpose.

§ L3. These regulations establish the standards for
training, examination, licensure, and practice of persons as
audiologists and speeeh speech-langtiage pathologists in the
Commonwealth of Virginia.

Article 4.
Applicability.

§ 1.4. Individuals subject to these regulations are (i)
audiologists and (i) speeek speech-language pathologists.

Exemptions: The provisions of these regulations shall not
prevent (i) any persons emploved by a federal, state,
county or municipal agency, or an educational institution
as a speeeh speech-langiage or hearing specialist or
therapist from performing the regular duties of his office
or position; (i) any student, intern, or trainee in audiology
or speeeh speech-language pathology, pursuing a course of
study at an accredited university or college, or working in
... & recognized fraining center, under the direct supervision
sof a licensed or certified audiologist or speeeh

speech-language pathologist from performing services
constifuting a part of his supervised course of study; (iii) a
licensed audiologist or speeeh speech-language pathologist
from employing or using the services of unlicensed
persens as necessary to assist him in his practice.

Artiele 5
Publie Parbieination Guidelines.

§ 15 Mailing lst

The exeectutive direetor of the board shall mairiain a list
of persens and orgenizetions who will be mailed the
following deocumenis &5 they beecome available:

1. Netiee of intent to promuigate regulations:

2. Metiee of puble hearings orF informationsal
preceedings;, the subjeet of whiech is preposed er

§ 16 Additiens and deletions to mailing lst

A; Any persen wishing to be placed on the mailiag lst
shat heve his anme ndded by writing to the board:

B: The board may; i Hs diseretion; add to the Hst any

or Dublieat; it beki will
%hepur—peseef%esmtb&egaﬁ*e&p&&aﬁm%hem
or promulgation of regulations:

& These en the list periedieally mey be requested to
indicate their desire io continue to reeeive documents or
to be deleted from the lst

B. When mail is returned as undeliverable; persons shelt
be deleted from the Hsk

§ L7 Netice of intent:

A At least 30 days prier to publiestion of the nefice to
conduct an informational proceeding a5 required by §
961471 of the Cede of Virginig; the board shall publish a
notice of intent:

B: The notiee shall contain & brief and conecise
gtatement of the pessible regulation oF the problem the
regulation would address ard invite apy person io previde
writter corament on the subjeet matier

€ The netice shell be transmitted to the Repistrar of
Resulati for inclusion in the Viemmia Res of
Regulatisns:
§ LE: Informmtional proceedings or publie hearings for

#z At least onece each biennium; the board shell esndueet
oh informaticnsl preceeding which may toke the form of
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he&r&ﬁg;tereeei#epabﬁeeemmeﬂteﬁeﬂsﬁﬂg
fegﬂaﬂeﬂs—?hep&fpesee# proceeding will be teo
sohelt publie comment on all cxisting reguletions a8 to
their effectivencss; efficienoy; necessity; elarity; and cost of
eamplianee:
B-Neheeefsuehpreeee&mgsh&ﬂbetﬁﬂsmﬁted%ethe
Registrar of ReguleHens for inclusien in the Virginia
Register of Regulatiens:

§ 15 Petition for rilemelding

#: ARy persen may petition the board to adoph amend;
or delete any regulation:

. Any petition reecived within 10 days prier ie & beard
meeting shell eppear on the agenda of thet meeting of the
beard:

€& The peard shell have sele autherity to dispese of the
§ 18; Nstice of formulation and adoption:

Prior to aay meeling of the board er Subeommitice of
the baafd-atwhiehthefefm-u}ahenef adoption of

§ - Adwvisery eommittees:

PART 1II,
OPERATIONAL RESPONSIBILITIES.

Article 1.
Posting of License.

§ 2.1. Each licensee shalli post his license in a main
entrance or place conspicuous to the public in the facility
in which the licensee is practicing,

§ 2.2. A licengee shall be able to produce this wallet
license upon request.

Article 2.
Records.

§ 2.3. Accuracy of information.
A, All changes of mailing address or name shall be

furpished to the board within five days after the change
OCCUrS.

B. All notices required by law and by these reguiations
to be mailed by the board to any registrant or licensee
shall be validly given when mailed to the laiest address on
file with the board.

PART TIL
FEES.

Article 1.
Initial Fees.

§ 3.1. The following fees shall be paid as applicable for
licensure:

1. Application for audiology license ............... $125

2. Application for speech speech-language pathology
1oL - R $125

3. Verification of licensure requests from other states

...................................................... $ 50
Article 2.
Renewal Fees.
§ 3.2. The following annual fees shall be paid as
applicable for license renewal:
1. Audiology license renewal ...................... $ 55

2. Speech Speech- Ianguage pathology license renewal
..................................................... $ 55

Article 3.
Reinstatement Fee,

§ 3.3. In addition to all back renewal fees, the following

fee shall be paid fer reinstatement of license for each

year up to three years following expiration (see § 4.4);
Reinstatement fee per year of expiration

Article 4.
Other Fees,

§ 3.4. Duplicates.

Duplicate wall certificates shall be issued by the board
after the licensee submits to the board a signed affidavit
that a document has been lost, destroyed, or the applicant
has had a name change.

Duplicate wall certificates .................ooieee. $ 50
§ 3.5. Other fee information.
+: A, There shall be a fee of $25 for returned checks.
2. B. Fees shall not be refunded once submitted.

PART IV. )
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RENEWALS.

Article 1.
Expiration Dates.

§ 4.1. The following licenses shall expire on December 31
of each calendar vear:

1. Audiologist; and
2. Speech Speech-language pathologist.

§ 4.2. A licensee who fails to renew his license by the
expiration date shall have an invalid license.

Article 2.
Renewal.

§ 4.3, A person who desires to renew his license for the
next year shall, not later than the expiration date:

1. Return the renewal notice and applicable renewal
fee;

2. Notify the board of any changes in name and
address.

Article 3.
Reinstatement.

§ 4.4. Reinstatement.

A. When a license is not renewed by the expiration
date, the board may consider reinstatement of a license
up {o three years of expiration. See § 3.3.

B. A licensee who does not reinstate within three years
as prescribed by subsection A of this section shall reapply
for licensure as prescribed by Part V and meet the
qualifications for licensure in effect at the time of the
new application.

PART V.
REQUIREMENTS FOR LICENSURE.

Article 1.
Licensure,

§ 5.1. The board may grant a license to any applicant who
meets one of the following sets of requirements for
licensure:

1. Endorsement.

&z The beard may grent & leense writhout
examination to any applicant whe holds & eurrent
“Certificate of Clinleal Commpelence™ i the ares in
which they seck Heensure isswed by the Americen
Speechbunguage Hearing Asseciation: er

b- The board moy issue a Heense to any applieant

by enderserment when the persem:

 Helds & curreat urepeumbered license from amy
siate or the Pistriet of Gel-ambm— and

&y Has practiced oudiclogy or speeeh pathelopy for
eneye&;e?h&smetthefeq&&ememsefthe
regulations of the board for Heeasure of audieleg
and speeeh pathelegists er hes eéuea{-}&ﬂ—
experience; knowledge; skills; and abilities egquivalent
to the reguletions of the board for Heensure and has
provided sufficient writen evidemee of ithose
guatifications at the Hime of appleation: and

@ Hes i & v _— I
by the board:

Any applicant who holds a license from another state
or the District of Columbia or has ever been licensed
by another stale or the District of Columbia shall
apply for licensure under this section and may be
granted a lcense by ihe board when the applicant:

a. Holds a current unencumbered license from any
state(s) or the District of Columbia and verifies
Such on a form prescribed by the board. If the
license is not curreni, documentation shall be
provided on a form prescribed by the board of the
reason; and

b. Meets one combination of qualifications
prescribed in subdivisions 1 b (1) and 1 b (2) of
this section or subdivisions 1 b (3) ard 1 b (4) of
this section. If the applicant does not meet one of
the combinations of qualifications prescribed in this
subdivision, the applicant who Iis or has been
licensed in another state or the District of Columbia
shail qualify under subdivision 1 ¢ of this section:

(1) Helds a curreni and unrestricted Certificate of
Clinical Competence in the area in which he seeks
licensure issued by the American Speech-Language
Hearing Association. Verification of currency shall
be in the form of a certified letfer from the
American Speech-Language Hearing Association
issued within six months prior to application; and

(2) Has held employment in the area for which he
Seeks licensure for one of the past three consecutive
Yyears or two of the past five consecutive years; or

(3) Holds a current and unrestricted Certificate of
Clinical Compefence in the area in which he seeks
licensure issued by ithe American Speech-Language
Hearing Association. Verification of currency shall
be in the form of a certified lefter from the
American Speech-Language Hearing Association
issued within six months prior {o application; and

(4) Has passed a gqualifying examination approved
by the board that was faken and passed within
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three years preceding the date of application; or

¢. Msets the requirements of the reguiations of the
board for Ilicensure of audiclogists and
speech-language pathologists under subdivision 3 of §
51

2. Certificate or clinical competence. This subdivision
2 applies to all applicants who are not currently
licensed in another staie or the District of Columbia
or who have not previpusly been Ilicensed in another
state or the Disirict of Columbia. The applicant shall
meet one combination of qualifications prescribed in
subdivisions 2 a and 2 b of this section or subdivisions
2 ¢ and 2 d of this section. If the applicant does not
meet one of the combinations of qualifications
prescribed in this subdivision 2, the applicant shall
qualify under subdivision 3 of § 5.1. The board may
grant a license if the applicant:

a. Helds a current and unrestricted Certificate of
Cilnical Compefence in the area in which he seeks
Hecensure issued by the American Speech-Language
Hearing Assoclation. Verification of currency shall
be in the formm of a certified Jeiter from the
American Speech-Language Hearing Association
Issued within six montths prior {o application; and

b. Has held emplovmeni in the area for which he
seeks Ilicensure for one of the past three comsecutive
years or two of the past five consecutive years; or

¢. Holds a curreni and unrestricied Certificate of
Clinical Competence in the area in which he seeks
licensure issued hy the American Speech-Language
Hearing Association issued within six months prior
to application; and

d. Has passed g qualifying examination approved by
the board that was faken and passed within three
years preceding the date of application; or

e. Meels the reguirements of the board for licensure
of audislogists and speech-language pathologists
under subdivision 3 of § 5.1.

# Eduealior and eoxsiminetion. These requirements
apply througk Deccmber 3% 100%

& Examination. The applieant shall pass e quelifying
esawination appreved by e beards TFhe
yerrs preseding the date of applieation:

Exeeption: MNe further examination will be required
for applieants having passed the board approved

AND
b Pegree and coursework equivelemey-

) The appHeant shall have completed at least 60
semeste*he&gsw&byt&ebe&fd&ema

£y At teast 30 of the 60 semester bours skall be in
eourses beysnd the bachelor's degree and aceceptable
toward o greduste degree by the college eor
uRiversity where these courses ere iaken end shad
be applieabie {o the feld for wihich lieensure i3
seught- See Appendix b

AND

e Supervised clinieat experience: The applicant shelt
have completed 380 closk hours of direet elent
conteet hours wilh individuals presenting e variely
of diserders of compmunication: This expericnee shalt
have beern within the college or university siiended
by the eapplicant or within a digieal ieaining
pregrain pccepiable to the board: A sinimmum of 200
eloek hours shall be in the professional aree in
which Heensure i seught; that i5; in either sudiciogy
oF speech pathelogy-

3. Education and examination. These reguiremenis ere
effective Jamuwary i, 1804

a. Examination. The applicant shall pass a qualifying
examination approved by the board. The
examination shall have been passed within three
years preceding the date of application,

Exception: No further examination will be required
for applicants having passed the board approved
examination at any time prior to application if they
have been actively engaged in the respective
profession during the 24 months immediately
preceding ihe date of application.

ANE
b. Degree and coursework equivalency.

(1) Degree. The applicant shall hold a Master's
degree or iis equivalent from a college or university
whose audiology and speeeh speech-language
program is accredited by the Educational Standards
Board of the American Speech-Language and
Hearing Association or an equivalent accreditation:

(2) Coursework (all candidates). The applicani shail
have completed at least 75 semester hours of
coursework. Twenty-seven of the 75 semester houre
shall be in basic science and 36 of the 75 semeste
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hours shall be in professional
Appendices T and BF I and IT .

coursework. See

AND
(3) Supervised clinical experience (all candidates).

(a) The applicant shall complete 375 clock hours of
supervised clinical observation and supervised
clinical practicum combined. The clock hours of
supervised clinical experience shall be provided by
a college or university whose audiology and speeeh
speech-language pathology program is accredited by
the Educational Standards Board of the American
Speech-Language and Hearing Association or an
equivalent accreditation. See Appendix B IIT .

(b} The supervision for the practicum and
observation shall be provided by a person who is

licensed by the board eof Audiclegy and Speeeh
Pathelegy in the appropriate area of practice.

AND

4, Clinical observation. Twenty-five of the 375 clock
hours (see § 5.1 3 b(3)) shall be in clinical
observation prior to beginning clinical practicum.

AND

5. Clinical practicum. Three hundred fifty of the 375
clock hours (see § 5.1 3 b(3)) shall be in a clinical
practicum. At least 250 of those 350 clock hours shall
be in clinical hours at the graduate level in the area
in which the license is sought. At least 5¢ of the 350
clock hours shall be in each of three types of clinical
settings such as, but not limited to, public schools,
private practice, free clinic, hospital setting.

For a specific breakdown of the clinical clock hours

required for both speeechHangwage speech-language
and audiclogy applicants, see Appendix BF IIT .

Article 2.
Application Process

§ 5.2, Prior to seeking licensure as an audiologist or
speeek speech-language pathologist, an applicant shatl
submit:

1. A completed and signed application;
2. The applicable fee prescribed in § 3.1; and

3. Additional documentation as may be required by
the board to determine eligibility of the applicant.

§ 53. All required parts of the application shall be
submitted at the same time. An incomplete application
.package shall be returned,

4

Exception: Some schools require that certified transcripts
be sent directly to the licensing authority. That policy is
acceptable o the board.

National examination scores also will be accepted from
the examining authority.

PART VL
STANDARDS OF PRACTICE.

Article 1.
General.

§ 6.1. There shall be separate licenses for the practice of
audiclogy and Speeeh speech-language pathology.

§ 6.2. It is prohibited for any person to practice as an
audiologist or Speeeh speech-language pathologist unless
such person has been issued a license in the appropriate
classification.

§ 6.3. The titles of audiologist and Speeeh speech-language
pathologist shall be reserved under law for the use by
licensed practitioners only.

§ 6.4. No person unless otherwise licensed to do so, shali
prepare, order, dispense, alter or repair hearing aids or
parts of or aitachments to hearing aids for consideration.
However, audiologists licensed under this chapter may
make earmold impressions and prepare and alter earmoids
for clinical use and research.

$ 6.5, Every licensed audiologist and speech-language
pathologist shall be held fully responsible for the
performance and activities of all unlicensed assistanis and
aides.

Article 2.
Core of Knowledge

§ 65 66. An audiologist and speeeh speech-language
pathologist shall be able to demonstrate knowledge, skills,
and abilities as relevant to his specific practice in the
following areas:

1. Psychological and sociological aspects of human
development;

2. Anatemical, physiological, neureclogical,
psychological, and physical bases of speech, veice,
hearing and language;

3. Genetic and cultural aspects of speech and language
development;

4, Current principles, procedures, techniques, and
instruments used in evaluating the speech, language,
voice, and hearing of children and adults;

5. Various types of disorders of speech, language,
voice, and hearing classifications, causes and
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manifestations; § 7.1. The board may refuse io issue a license or approval
to any applicant, and may suspend for a stated period of

6. Principles, remedial procedures, hearing aids, time or indefinitely, or revoke any license or approval, or

tinnitus devices, and other instruments used in the reprimand any person, or place his license on probation

habilitation and rehabilitation for those with various with such terms and conditions and for such fime as it

disorders of communication; may designate, or impose a monefary penalty for any of
the following causes:

7. Relationships among speech, language, voice, and
hearing problems, with particular concern for the
child or adult who presenis multiple problems;

8. Organization and administration of programs
designed to provide direct service to those with
disorders of comminications;

9, Theories of learning and behavior in their
application to diserders of communication;

10. Services available from relaied fields for those
with disorders of communication; and

11. Effective use of information obtained frem related
disciplines about the sensory, physical, emotional,
social, and intellectual status of a child or an aduli;

§ 66- 67 In addition, the audiologist shall be able to
demonstrate knowledge, skills, and abilities relevant to the
specific practice as follows:

1. Conducting evaluation of the function of the
auditory and vestibular systems, including the use of
electrophysiological techuniques and the ewvaluation of
tinnitus;

2. Evaluation of auditory processing; and

3. Principles, procedures, and iechniques of organizing
and administering indusirial hearing conservation
programs, including noise surveys, the use of hearing
protective devices, and the training and supervising of
audiometric technicians.

§ &+ 6.8 In addition, the speeeh speech-language
pathologist shall be able to demenstrate knowledge, skills,
and abilitles relevant to the specific practice in the
following:

1. Evaluation and treatment of disorders of the oral
and pharnyngeal mechanism as they relate to
communication, including but not iimited to dysphagia;
and

2. Use of alternative communication devices and
appliances facilitating communication.

PART VIL
REFUSAL, SUSFENSION, REVOCATION, AND
DISCIPLINARY ACTION.

Article 1.
Unprofessional Conduct.

1. Guaranteeing ihe results of any speech, voice,
language, or hearing consulfative or therapeutic
procedure;

2. Diagnosis or treatment of speech, voice, language,
and hearing disorders by correspondence, provided
this shall not preciude;

a. Follow-up correspondence of individuals
previously seen, or

b. Providing the persons served professionally with
general information of an educational nature.

3. Revealing to vunauthorized persons confidential
patient informafion obtained from the individual he
serves professionally without the permission of the
individual served;

4, Exploitation of persons served professionally by
accepting them for tireatment when benefit cannot
reasonably be expected to occur, or by continuing

{reatment unnecessarily; {

5. Imcompetence or negligence in the practice of the
profession where failure to disclose use and identity of
assistants Is considered negligence (see § 65 6.7 );

6. Failing to recommend a physician consultaiion and
examination for any communicatively impaired person
{before the fitting of a new or replacement prosthetic
aid on such person) not referred or examined by a
physician within the preceding six months;

7. Failing to refer a client fo a physician when there
is evidence of an impairment that might respond fo
medical treatment. Exception: This would nof include
communicative disorders of nonorganic origin.

8. Failing to supervise persons who assist them in the
practice of speeek speech-language pathology and
audiology without being present at all iimes within the
same building when unlicensed supportive personnel
are delivering services.

5. Conviction of a felony relaied to the practice for
which the license is granted;

10, Failure to comply with federal, state, or local laws
and regulations governing the practice of audiology
and speeek speech-language pathology;

11. Failure to comply with any reguiations of the

Virginia Register of Regulations
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board;

12, Inability to practice with skill and safety because
of physical, mental, or emotional illness, or substance
abuse;

13. Making, publishing, disseminating, circulating, or
placing before the public, or causing directly or
indirectly to be made, an advertisement of any sort
regarding services or anything so offered to the public
which contains any promise; assertion; representation;
or statement of fact which is untrue, deceptive, or
misleading; and

14. Exceeding the scope of practice.

APPENDIX |

The appleant shall have completed at least 60 semesier
hours approved by the board from & celege er university
whose audiolegy and speech program iS eceredited by the
Educational Standards Peard of the American
Speech-bangunge ond Hearing Asseciation or an eguivalent

©f the 80 semester hours; at least 30 semester hours shal
be in courses beyvend the buchelor's degree and acecepiable
tewerd o graduete degree by the colege oF university
where these eourses are token ahd shall be applicable to
he field for which Heensure is seught {See § 51 2 by

The 60 semester hours shall be broken down as follews:

= 12 semester heurs in  courses that previde
fundamental hkaowledge applicable to the nermal
development and use of speeeh; voiee; hearing and
innguage; and

2: 42 semester hours in courses in the monagement of
speceh; wvoice; hearing and longuage disorders; and
informetion supplemeniory to sueh fields: Of these 42
semester hours:

& At least 6 semester hours shall be in audiclegy
for these desiring a lieense as a Speech pathologist
oF in specch pathelepy for these desiring a license
a9 an audielegist:

b. Me more than 6§ semester hours may be i

e At least 24 semester hours; ineluding ro mere
than three semester hours of credit for thesis er
disseriation; shall be im the field in whick the
Heense is seught

& 6 semecsicr hours ay be in eleclives H desired

of additional course work may be inken under Za
and Z¢ above:

& 6 semester hours mey be in electives:

APPENDIX B I .
Basic Science Coursework.
Effective January L 1003

A Master's degree or its equivalent from a college or
university whose audiology and speeel Speech-language
program is accredited by the Educational Standards Board
of the American Speech-Language and Hearing Association
or an equivalent accreditation is required.

The applicant shall have completed at least 75 semester
hours of coursework.

1. Basic science coursework.

At lease 27 of the 75 semester hours shall be in basic
gcience coursework as follows:

a. 6 semester hours in biological/physical sciences
and mathematics;

b. 6 semester hours in behavioral and/or social
sciences; and

¢. 15 semester hours in basic human communication
processes to include the anatomic and physiologic
basis, the physical and psychophysical bases, and the
linguistic and psycholinguistic aspects.

APPENDIX  IT .
Professional Coursework.
Effective Januery 1, 1003

A Master’'s Degree or its equivalent from a college or
university whose audiology and speeeh speech-language
program is accredited by the Educational Standards Board
of the American Speech-Language and Hearing Association
or an equivalent accreditation is required.

The applicant shall have completed at least 75 semesier
hours of coursework which inciudes basic science
coursework (see Appendix H [ ) and professional
coursework. At least 36 of the 75 semester hours shall be
in professional coursework.

A. Speech and language candidates.
1. At least 30 of the 36 semester hours of professional
coursework shall be in courses for which graduate
credit was received.

a. Six of the 30 semester hours of graduate credit
shall be required in audiology.

(1) 3 semester hours
hearing evaluation; and

in hearing disorders and

(2) 3 semester hours in habilitative/rehabilitative
procedures.
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b. At least 21 of the 30 semester hours of graduate

clinics, hospital settings, eic. At least 50 hours shall be

credit shall be in the professional area in which served in each of the three types of settings. (See ¢ 53 &

licensure is sought.
(1) 6 semester hours in speech disorders;
(2) 6 semester hours in language disorders; and

(3) 9 semester hours in electives in speech and
language.

c. Three of the 30 semester hours of graduate credit
may bhe electives in speech, language or audmlogy
graduate study.

2, Six of the 36 semester hours of professional
coursework may be at the undergraduate level,

B. Audiology candidates.

1. At least 30 of the 36 semester hours of professional
coursework shall be in courses for which graduaie
credit was received.

a. At least 6 of the 30 graduate credits shall be
required in speech-language pathology, not associated
with hearing impairment, as follows:

(1) 3 semester hours in speech disorders; and
(2) 3 semester hours in language disorders.

b. At least 21 of the 30 semester hours shall be in
the professional area in which licensure is sought:

(1) 6 semester hours in hearing disorders and
hearing evaluation;

{(2) 6 semester hours in habilitative/rehabilitative
procedures; and

(3) 9 semester hours in electives in audiology.

¢. 3 of the 30 semester hours prescribed above shall
be electives in an area of graduate credit
(audioiogy, speech, or language).

2. Six of the 36 semester hours of professional
coursework may be at the undergraduate level.

APPENDIX BF HI..
Clinical Practicum.
Eifective Januarsy +; 1995

The applicant shall complete 375 clock hours of supervised
clinical observation (25 hours) and supervised clinical
practicum (350 hours) combined.

The applicant shall gain experience by working in at least
three types of clinical settings such as, but not limited to,
public schools, private practice, nursing homes, free

§5135b(5))
A. Speech and language candidates.
1. For the clinical practicum, 250 of the 350 clock

hours shall be at the graduate level in the area in
which the license is sought.

a. At least 160 of the 250 graduate clock hours shall
be in each of the following eighi caiegories:

(1) 20 clock hours in evaluation: speech disorders in
chiidren;

(2) 20 clock hours in evaluation: speech disorders in
adulis;

(3) 20 clock hours in evaluaiion: language disorders
in children;

(4) 20 clock hours in evaluation: language disorders
in adults;

(5) 206 clock hours in treatment: speech disorders in
children;

(6) 20 clock hours in treatment: speech disorders in
adults;

(7) 20 clock hours in treatment: langnage disorders
in children; and

(8) 20 clock hours in treatment: language disorders
in adulis.

b. Up to 20 of the 250 graduate clock hours shall be
in related disorders in the major professional area.

C. At least 35 of the 250 graduate clock hours shall
be in audiology.

(1) 15 clock hours in evaluation/screening

(2) 15 clock hours in habilitation/rehabilitation.

(3) 5 clock hours in audiology electives,

d. 35 of the 250 graduvate clock hours shall be in
electives if desired or addifional hours work may be

taken under subdivisions 1 a and 1 ¢ above.

100 of the 250 clock hours may be at the

undergraduate level.
B. Audiology candidates.
1. For the clinical practicum, 250 of the 350 clock

hours shall be at the graduate level in the area im
which the license is sought.

Virginia Register of Regulations
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a. At least 160 of the 250 graduate clock hours shall
be in the following:

(1) 40 clock hours in evaluaiion: hearing in
children;

(2) 40 clock hours in evaluation: hearing in adults;

(3) 40 clock hours in selection and use:
amplification and assistive devices for children; and

(4) 40 clock hours in selection and use:
amplification and assistive devices for adults,

b. At least 20 of the 250 graduate clock hours shall
be in treatment: hearing disorders in children and
adults.

c. Up to 20 of the 250 graduate clock hours shall be
in related disorders in the major professional area.

d. At least 35 of the 250 graduate clock hours shall
be in speech-language pathology unrelated to hearing
impairment as follows:

(1) 15 graduate clock hours in evaluation/screening;
{2) 15 graduate clock hours in treatment; and

(3) 5 graduate clock hours in electives.

e. 15 of the 250 graduate clock hours shall be in
electives if desired or additional course work may

be taken under Le-e subdivisions 1 a through 1 ¢
above.

2. 100 of the 350 clock hours may hbe at the
undergraduate level,

VA.R. Doc. No. R94-421; Filed December 22, 1993, 11:56 a.m.
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COMMONWEALTH OF VIRGINTA
Board of Audiolegy and Speech-Languaqge Pathology

Depariman{ of Haslth Professions
6606 Waet Broad Slreet, 4th Floar
Rlehmand, Virginia 23230-1717 {204y 662 §38847

"APPLICATION FOR LICENSURE

Make cheek payable to Treasurer of Vieglnla, Fres are nen-refundable.

I IDENTIFYING INFORMATION
Mame in Al (Please priat or hpe)

Last Flst SlUddlerMalden
Home Addres Ciry State Zip Code
Socdal Security Nomber Date of Birth Are Code and Home Telephone No,

Werk Teephone No,

|

APPLICATION INFORMATION (Check afl that zppiy)

{ ] Application for audiology license ($125.003

[ | Application for speech-ianguzge pathology license {$125.00)
T  LICENSURE TOROUGH ENDORSEMENT

Any applicant who holds a license from another siate or the Distnict of Columbia of has ever been licensed by another smate
or the District of Columbia shall 2pply for licensere under this secticn Ses Part VT for required documentation.

[ ] Thold a current unencumbered license in another siate(s).

State Czie of Inhial Lizense 2
Licersure

Slale Date of Tnitizl License #
Licensure

{ 1 Iheldacument Cerdficate of Clinical Competence from ASHA, and

{ ] 1Eave pragticed audioloey andfor speech-language pathology for ong year of the past three corsscutive yeurs of
ovo of the past five cossequtive years. OR

[ 1 I'hald a curent Cerificate of Clinieal Competence fram ASHA, and

[} 1have passed he MNational Cxaminsdon:

Dale Scom

Page 3
[ 1 Ihave completed 25 hours in clinical ebservation prior i beginning clizical practicum
[ ] Thave compicmd 350 ciock hous in a clinical practicum .
{ 1 Ihave compieled 250 houss at the graduate level in the area in which licensurs is sought

{ 1 1 have completed 50 clock hours in three nvpes of cfinical sedings such as, but not limited
to, public schools, privale practice, free clinfe, hospital seming

vi REQUIRED DOCUNENTATION The olowing shall be submined with this application:

A. Endorsement/Ceriificate nf Clinical Competence

1. Atached Endorstment Cenificadon completed by cach State where you are currently licensed
or have ever held 4 license,

2. An ORIGINAL LETTER from ihe American Speech-Langwape Patholory Hearing Assaciation
certifying e spplicant holds a Ceruficate of Clinical Comperence, i$ i poed slanding, and
rermalns OR curent status, Leser must be prepared within six months of diing Ui application.

3. Verification of cmployment (if applying through endorsement) that applicant has practiced for
one of the past shree corsecutive years or two of the past five conseevtive years pror 1o
application,

4. MNational examnination scores, (Certified Results)

B. Education/Examinatipn

1. National examination scores, (Cenified Resulis)

2. Verification of employment for the past 24 months, if cxaménation dae preceded date of this
application by more than (hree years.

3, Official undergraduate and graduale Lranscripls.
4. Verificaion of clock hours with an orginal signarre.
C.  Reinstatement

1. Verificauon of employment for cne of the past three years.

2. An ORIGENAL TETTER fram the Amercan Speech-Language Tab ¢ Hearing Association
certifying iicant holds a Cenificate of Clinieal Competence, T e wznding, and
remaing on eurmest stams, Letier must be prepared within six menths of siling the applicatien

3. Natjona) examination scores, (Cemified Resulis)
VI1 [MPAIRED PRACTICE

1 Have you ever been ronvicled of any crimina) offense other than minor tefSc vinlatiens?  Yes
No If »es, explun:

b Have you ever had g license lapse, volumanly surrendered, placed on probaticn, suspended, reveked, or
have you been otherwise discipined, or ever been the subject of an investigauon by any Bowrd that
requlates audiolory and specch-language pathology? Yes ____ No If yes, plsase
explain in detwl at ihe end af this application,

suope[nSay pasodorg
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craT
Rl Page 4

COMMONWEALTH OF VIRGINIA

Board of Audiciogy and Speech-Language Pathalagy

Depariment of Healih Professions
66016 West Broad Sireet, 4th Floor

Richmond, ¥irginia 22230-1717 (804) 562 3907

'DORSEMENT CERTIFICATION FORM

joo oaly and send form 1o the Audiology and Speech-

E licant please complete the fop port
e ; " fe siatels) from which you are ar have been licensed.

Langunape Pathology resufaiary board in ¢

Social Security Number.

Name:
Address:
{Ciry) ( Siate) (Zip Code)
_hereby authorize the release of the follawing saformation to the Virginiz Board of Audiotegy and Speech-Language

Pathotogy and authorize the Board 10 secure additional jnformation ceRcerning Me OF any slatement in this appiication,
from any person or source the Doard may require. [ funiher agree 1o csubmilt ta questioning by the Board or any member
or agenk thereof. 2nd Lo subsiantiate any staiement fo 1he Board or iis agent 3 il deems necessary.

Signature of applicant Date

Name of State:

COMMONWEALTH_QF VIRGINIA
Board af Audiclogy and Spegt ;-L*aqng’li'a"gafi’athology

Depariment of Health Professions
66086 Wost Broad Street, 4th Fioor

Richmend, Virglnia 23230-1717 (804} 662 5907

LICENSURE REINSTATEMENT

Make check payable to Treasurer of Virglnla, Feos ape neo-refundable,
For required documenlation sce page 3

1. DENTIFYING INFORMATION
Name in full (Please print or ope)

Lagt First YddleMaiden

Horoe Addrma City Stata Lip Code

Sodal Security Number Bate of Binth Ares Cods 16 Home Taphons

Jd APPLICATION INFORMATION (Check all that apply)

BOARD: Please provide nformarion below and retarn o the Virginta Board of Avdiclogy and Specch-
- Lanpuage Patbolegy.

Applicant's Fult Name:
Last First Middle/Maden

- waspranied on

Audiolegy license number:,

was eranted on

Speech-Language Patholopy License Number:
Lae

Cheek whether this Yicense was issued by reciprocity .. endorsement, aroag A primary
(origmal) license
Status of License: [ ] Current [ ] Imactive [ ] Expiration Dale,

Work Tdepbone

[ | Reinstatement of audiology license ($100.00 per year since expiration)

[ } Reinststement of speech-language pathology licerse (S100.00 par year since erpivation plas back reaewal fees)

M LICENSURE INFORMATION

Former License Number

Date of Expiration:

Namg at Time of Inidal Licensurs:

v UPDATE

A_ T have passed the Nitjonal Examination

Dace S.ore

B. Please list all employment since licensure expintion date:

1. Compiny:

Pate of Employment:

Tob Resporsibilities:

suonenday posodoag
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BOARD FOR BRANCH PILOTS

Titie ¢f Regulation: VR 535-0I-01. Branch Pilet

Regulations.

Statutory Authority; §§ 54.1-113 and 54.1-902 of the Cede of
Virginia.

Public Hearing Date: March 24, 1934 - 9:30 a.m.
Written comments may be submitted until March 24,
1994,
{See Calendar of Events secfion
for additional informaiion)

Basis: Sections 54.1-902 and 54.1-113 of the Code of
Virginia provide the Board for Branch Pilots with the
statuiory authority to promuigaie rules and regulations.
The board is empowered to promulgate regulations tio
establish entry requirements for licensure and standards of
practice and conduct for branch pilots.

Purpgse: The purpose of this regulatory action is to adjust
application and renewal fees in order {o assure that the
" variance beiween revenues and expenditures for the board
does not exceed 109 in any biennium as required by §
54.1-113 of the Code of Virginia, and to establish
mandatory Assisted Radar Plofting Aids (ARPA)} training
for licensed branch pilots in Virginia in accordance with
the federai Coast Guard requirements.

Substance: The regulatory changes will require each
licensed full and limited branch pilot (o complete the
Assisted Radar Plofting Aids training program prior fo
renewing their Virginia license. The proposed amendments
change application and renewal fees.

Issues: This regulatory aciicn will adjust applicatien and
renewal fees in order to assure that the variance between
revenues and expenditures for the board does not exceed
10% in any biennium as required by § 54.1-113 of the
Code of Virginia, and fo establish mandatory Assisted
Radar Plotting Aids (ARPA) training for licensed branch
pilots in Virginia in accordance with the federal Coast
Guard requirements.

Estimated Impact: The proposed Branch Pilot Regulations
affect approximately 50 licensed branch pilois. Since ihe
proposed rules and regulations are subsiantially identical
to the current rules and regulations there will be no
additional cost to the agency in the implementation and
compliance of these regulations.

Summary:

This regulation applies directly o approximately 5¢
Hrmfted and uonlimited branch pilots The subslantive
changes in the regulation provide for an adjustment in
the application and renewal fees and the
implemeniation of the requirement for the Assisted
Radar Plotting Aids (ARPA) endorsement, and require
all full pnlimited branch pilols renewing their license

after the effective date of these regulations to provide
proof that they have piloted 12 trips since the last
renewal of their license, sitx of which must be duoring
the first six months of the calendar year and six
within the last six months of the calendar year.

VR 535-01-01. Branch Pilot Regulations.

PART L
INITIAL LICENSE.

¢ L.I. Initial licensing.

A. Any person wishing to obtain a license as a Limited
Branch Pilof shall meet the following qualifications:

1. Satisfaciority complete a twe year apprenticeship in
a program approved by the beard;

2. Satisfaciorily complete a comprehensive examination
which shall be approved by the board and
administered by the examining committee of the
board. The examination shall be in two parts:

a. Written;
b. Practical eral examination;

3. Comply with the board’'s regulations and Chapter 9
(§ 541900 et seq.) of Title 541 of the Code of
Virginia ;

4. Furnish to the board evidence of a satisfactory
physical examination conducted within the
irmmediately preceding 60 days. This examination must
include a scientifically recognized test which analyzes
an individual’s breath, blood, wrine, saliva, bodily
fluids or tissues for evidence of dangerous drugs or
alcohol use; and

5. Pay a licensing fee of § 375 240 . Each check or
money order shall be made payable fo the Treasurer
of Virginia. All fees are nonrefundable.

B. Any limited branch pilot wishing o obtain a full
branch pilot license shall meet the foliowing gualifications:

1. Salisfaciorily complete a five year apprenticeship in
a program approved by the board;

2. Hold a
standing;

limited branch pilot license in  gocd

3. Pass a practical examination approved by the hoard
and administered by the bhoard’s Examining
Commitiee;

4, Possess a valid unlimited Federal Inland Masiers
License with First Class Pllot endorsement issued by
the United States Coast Guard for the same wafers as
his branch. Any such license acquired affer Jamuar

Virginia Register of Regulaiions
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1994 shall include Assisted Radar Plotting Aids
(ARPA) radar endorsement. A copy of this license
shall be filed with the clerk of the board immediately;

3. Furnish to the board evidence of a satisfactory
physical examination conducted within the
immediately preceding 60 days. This examination must
include a scientifically recognized test which analyzes
an individual’s breath, blood, urine, saliva, bodily
fluids or tissues for evidence of dangerous drug or
alcohol use;

6. Qualify in accordance with § 54.1-805 of the Code
of Virginia; and

7. Pay a licensing fee of § 175 240 . Each check or
money order is to be made eut pavable to the
Treasurer of Virginia. All fees are nonrefundable.

PART IL
LICENSE RENEWAL.

§ 2.1. License renewal.

Each pilot seeking renewal of his license shall complete
a renewal application, comply with the following
regulations and appear before the board or its License
Renewal Commitiee which shall determine if he possesses
the qualifications to be renewed.

i A, Any limited branch pilot seeking to renew hig license
shall meet the following standards:

1. Furnish to the board evidence of a satisfactory
physical examination conducted within the
immediately preceding 60 days. This examination must
include a scientifically recognized test which analyzes
an individual’s breath, blood, urine, saliva, bodily
fluids or tissues for evidence of dangerous drug or
alcohol use.

2. Furnish to the board evidence that he has transited
the waters embraced by his license during the
preceding 12 months.

3. After three years of licensure as a limited branch
pilot, possess a valid First Class Pilot License issued
by the United States Coast Guard for the same waters
as his limited branch. Any such license acquired after
January 1994 shall include assisted Radar Plotting
Aids (ARPA) radar endorsement.

4. Pay a license renewal fee of § 65 225 . Each
check or money order is to be made payable to the
Treasurer of Virginia. All fees are nonrefundable.

B. Any full branch pilot seeking to renew his license
shall meet the following standards:

1. Possess a valid unlimited Federal Inland Masters
License with First Class Pilot endorsement issued by

the United States Coast Guard for the same waters as
his branch; any such license renewed or acquired
after January 1884 shall include Assisted Radar
Plotting Aids (ARPA) radar endorsement;

2. Furnish to the hboard evidence of a satisfactory
physical examination conducted within the
immediately preceding 60 days. This examination must
include a scientifically recognized test which analyzes
an individual’'s breath, blood, urine, saliva, bodily
fluids or tissues for evidence of dangerous drug or
alcohol use;

3. Furnish to the board evidence that he has fransited
the waters embraced by his license during the
preceding 12 meonths , and that he has piloted 12 or
more ships during that time, at least six trips as a
pilot within the first six moniths of the calendar year
and six trips as a pilot within the last six monihs of
the calendar vear ;

4. Upon the showing of good cause, the board may
waive the requirements of subdivision 3 above when
in its judgment the pilot is otherwise qualified;

5. Qualify in accordance with § 54.1-906 of the Code
of Virginia; and

6. Pay a license renewal fee of $ 1556 225 . Hach
check or money order is to be made payvable to the
Treasurer of Virginia. All fees are nonrefundable.

PART IIL
CHANGE OF LICENSE.

§ 3.1. Change of license.

In order to extend a license, an applicant must
satisfactorily complete 12 or more round frips with a
currently licensed pilot of the branch for which the
applicant seeks licensure, receive a First Class Pilot
License issued by the United States Coast Guard for that
additional area and pass a practical examination approved
by the board and administered by the board’s Examination
Committee.

PART IV.
STANDARDS OF CONDUCT.

& 4.1. Grounds for denial of licensure, denial of renewal,
or discipline.

The board shall have the authority to deny initial
licensure, deny an extension of license, or deny renewal
as well as to discipline existing licensees, whether limited
or not, for the following reasons:

1. Having been convicted or found guilty regardless of
adjudication in any jurisdiction of the United States of
any felony or a misdemeanor involving moral
turpitude or any alcohol or drug-related offense there

Vol. 10, 1ssue 8
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being nc appeal pending therefrom or the time for
appeal having been elapsed. Any plea of nolo
contendere shali be considered a conviction for the
purposes of this paragraph. The record of a conviction
certified or authenticated in such form as to be
admissible in evidence of the laws of the jurisdiction
where convicied shall be admissible as prima facie
evidence of such conviction.

2. Failing to inform the board in wriling within 30
days of pleading guilty or nolo contendere or being
convicted or found guilty of any felony or of a
misdemeanor involving moral turpitude.

3. Failing to report to the board in writing any reports
of the National Transportation Safety Board involving
the licensee, or the results of any disciplinary action
taken by the United States Coasi Guard against the
licensee within 30 days of that report or action.

4, Refusing or in any other way failing to carry out
an order from the pilot officers for reasons other than
the public’s health, safety, and welfare,

5. Negligence or misconduct in the performance of
duties.

6. Violating or cooperating with others in violating any
provision of Chapter 9 (§ 54.1-900 et seq.) of the Title
54.1 of the Code of Virginia, as amended, or any
regulation of the board.

7. Failing to, as soon as possible under ihe
circumnstances, report to the pilot officers his finishing
time and other required information relating to the
particulars of the ship.

8. Failing te file immediately with the president or
vice president of the board with a copy to the board
administrater a complete written account of any
violation of the statutes of Virginia or of the United
States relating to pilotage or failing to report in
writing to the president or vice president of the board
with a copy to the board administrator an account of
ail collisions, groundings, or other maritime mishaps of
any description that may occur during the discharge
of the pilot’s duties. This report shall be received no
later than seven days after such an incident.

9. Failing to report to the board any physical,
emotional, or psychological impairment which may
affect his ability to perform the duties of a pilol. Such
reports must be provided within 30 days of the onset
of the condition.

10. Refusal to comply wifh the board’s requirement
for a scientifically recognized iest which analyzes an
individual’s breath, bleod, urine, saliva, bodily fluids or
tissues for evidence of dangerous drug or alcchol use.
Such test is required immediately and no later than
12 hours after involvement in a coilision, grounding or

other incident resulting in personal injury, death,-
environmental hazard or property damage in excess of
$100,000, Refusal to comply with this requirement
shall result in summary suspension of the pilot's
license in accordance with § 54.1-902 of the Code.

11. Refusal to comply with the board’s requirement
for a scientifically recognized test which analyzes an
individual's breath, blood, urine, saliva, bodily fluids or
tissues for evidence of dangerous drug er alcohol use
in any instance in which the board has reasonabie
cause to believe a test is necessary to protect the
public health, safety or welfare. Refusal to comply
with this requirement shall resuit in summary
suspension of the pilot’s license in accordance wiih §
54.1-902 of the Code.

12. Failure to send the test reguired by § 41 10 or §
4.1 11 to the president or vice president of the board
with a copy to the board administrator within 48
hours of the administration of the test;

13. An indication of impairment on a test furnished
under § 4.1 10 or § 4.1 11.

14. Periorming or attempting o perform any of the
duties of his office while under the influence of
alcohol, or any medication {(conirelled subsiance or
otherwise) to the extent that he is unfit for the
performance of the duties of his office.

Aﬁpfeﬂeanegui&Heﬂseft—heBeaf&ferBf&&ehPm

VAR, Doc. No. R94-378, Filed December 21, 1993, 2:28 p.m.

BOARD FOR CONTRACTORS

Title of Regulation: VR 228-01-80. Public Participation
Guidelines (REPEALING).

Title of Regulation: VR 220-§1-84:1. Public Participation
Guidelines.

Statutory Authority: §§ 5-6.14:7.1, 54.1-201 and 54.1-1102 of
the Code of Virginia.

Public Hearing Daie: N/A —~ Wrilfen commenis may be
submitted until March 14, 1994.

(See Calendar of Events section

for additional information)

Basis: The statutory authority for the board to promulgate
the Public Participation Guidelines is found in § 54.1-201
of the Code of Virginia. The board is empowered to
conduct studies and promulgate regulations setting
standards for licensure of contractors.

Purpose: The purpose of this regulatory action is to
implement the requirements of the Administrative Process

Virginia Register of Regulations
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Act (APA) and the revisions to the APA made by the 1993
Virginia General Assembly by establishing procedures to
be followed by the board in soliciting, receiving, and
considering public comment.

Substance: The proposed Public Participation Guidelines
contain the same language as the emergency Public
Participation Guidelines promulgated in June 1993, which
are currently in effect. Therefore, there is no change from
the current status of the law.

Issues: The issues of the proposed PPG’s are such that the
public has ihe advantage of participating in the
development of the regulations. With participation by the
public, they will become more famitiar with the contents
and expectations of the regulations. The advantage to the
agency is that with public knowledge of the regulations,
the agency will save considerable staff time in explaining,
implementing and enforcing the regulations.

Estimmated Impact: The proposed Public Participation
Guidelines affect approximately 36,000 firms licensed by
the board. The regulations also apply to the general
public, associations and other related groups to ensure
their participation in the regulatory process.

Since the proposed public participation guidelines are
substantially similar to the current emergency public
participation guidelines, there will be no additional cost to
the agency in the implementation and compliance of these
regulations,

mma

In accordance with (he Administrative Process Act,
these regulations set procedures for the Board for
Contractors to follow in order -fo Inform the public
and provide full opportunities for public participation
in the regulatory process. The regulations provide for
the establishment and maintenance of a mailing list,
set procedures for petitions for rulemaking, provide
for Informational proceedings or public hearings on
existing rules and set procedures for both the
publication of notices of formulation and adoption and
the appointment of advisory committees.

VR 226-01-00:1, Public Participation Guidelines.
§ 1. Definitions.

The following words and fterms, when used in this
regulation, shall have the following meaning unless the

context clearly indicates otherwise:

“Administrative Process Act” means Chapter 1.1:1 (§
9-6.14:1 et seq.) of Title § of the Code of Virginia.

“Agency” or “board” means the Board for Contractors.

“Person”
‘nartnership,

means an individual, a
an associafion,

corporation, a
a governmental body, a

municipal corporation, or any other legal entity.
§ 2. Mailing list.

The agency will maintain a list of persons and
organizations who will be mailed the following documents
as they become available:

1. “Notice of Intended Regulatory Action” to
promulgate or repeal regulations.

2. “Notice of Comment Period” and public hearings,
the subject of which Is proposed or existing
regiilations.

3. Notice that the final regulations have been adopled.

Failure of these persons and organizations to receive the
documents for any reason shall not affect the validity of
any reguiations otherwise properly adopted under ithe
Administrative Process Act.

§ 3. Placement on the mailing list; deletion.

Any person wishing to be placed on the mailing list may
do so by writing the agency. In addition, the agency at ifs
discretion, may add to the list any person, organization, or
Dublication it believes will serve the purpose of responsible
participation in the formation or promuigation of
regulations. Persons on the list will be provided all
information stated in § 2. Individuals and organizations
may be periodically requested fo indicate their desire to
continue to receive documents or be deleted from the list
When mail is returned as undeliverable, individuals and
organizations will be deleted from the list.

§ 4. Petition for rulemaking.

Any person may petition the agency to adopt or amend
any regulation. Any petition received shall appear on the
niext agenda of the agency. The agency shall consider and
respond to the petition within 180 days. The agency shall
have sole authority to dispose of the petition.

§ 5. Notice of intent.

At least 30 days prior to the publication of the “Notice
of Comment Period” and the filing of proposed regulations
as required by § 9-6.14:7.1 of the Code of Virginia, the
agency will publish a “Notice of Intended Regulatory
Action.” This notice will provide for at least a 30-day
comment period and shall state wheiher or not they intend
to hold a public hearing. The agency is reguired to hold a
hearing on proposed regulation upon request by the
Governor or from 25 or more persons. Further, the notice
shall describe the subject matter and intent of the planned
regulation. Such notice shall be [Iransmitted to the
Registrar of Regulations for Inclusion in The Virginia
Register.

§ 6 Informational proceedings or public hearings for
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existing rules.

Within two vears of the promulgation of a regulation,
the agency shall evaluate it for effectiveness and
continued need. The agency shall conduct an informal
proceeding which may take the form of a public hearing
to receive public comment on existing regulation. Notice of
such proceedings shall be transmitted to the Registrar of
Regulations for inclusion in The Virginia Register. Such
proceedings may be held separalely or in conjunction with
other informational proceedings.

§ 7. Notice of formulation and adoption.

At any meeling of the agency or a subcommijttec where
it Is anticipated the formation or adoption of regulation
will occur, the subject matier shai! be transmitied to the
Registrar of Regulations for inciugion in The Virginia
ERegister.

If there are one or more changes with substantial
impact om a regulation, any person may petition the
agency within 30 days from the publication of the final
‘regulation to reguest an opportunify for oral or written
submittals on the changes to the regulations. If the agency
received requests from at least 25 persons for an
opportunity to make oral or written comment, the agency
shall suspend the regulatory process for 30 days fo solicit
additional public comment, unless the agency delermines
that the changes made are mipnor or inconsequential in
their impact.

If the Governor finds that one or more changes with
substantial impact have been made to proposed regulation,
be may suspend the regulatory process for 30 days fo
reguire the agency to solicit further public comunent on
the changes to the regulation.

A draft of the agency’s summary description of public
comineni shall be seat by the agency lo all public
commenters on the proposed regulation at least five days
before final adoption of the regulation.

§ 8. Advisory commiltees.

The board intends to appoint advisory committees as it
deems necessary fo provide adequate participation in the
formation, promulgation, adoption, and review of
regulations. Such commiftees are particularly appropriate
when other interested parties may possess specific
expertise in the area of proposed regulation. The advisory
commiitee shall only provide recommendations fo the
agency and shall noi participate in amy final decision
making actions on a regulation.

When identifying potential advisory commiftee members
the agency may use the following:
1. Direcfories of organizations related to the
profession,

2. Indusiry, professional and itrade associations’ mailing
lists, and

3. Lists of persons who have previously participated in
public proceedings concerning this or a related issue.

§ 8. Applicability.

Sections 2 through 4, 6, and 8 shall apply to all
regulations promulgaled and adopted in accordance with §
§-6.14:8 of the Code of Virginia. except those regulations
promulgated In accordance with § 89-6.14:41 of the
Administrative Process Act.

VA.R. Doc. Nos. R894-422 and R94-423; Filed December 22, 1993, 11:58 p.m,

BOARD OF DENTISTRY

Titie of Regulation; VR 255-81-2. Public Participation
Guidelines.

Stafutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code
of Virginia.

Public Hearing Date: N/A — Wrilien comments may be
submitted through March 11, 1994.

(See Calendar of Evenis section

for additional information.)

Bagis; Section 54.1-2400 esiablishes the general powers and
duties of the Board of Dentistry which include the
promulgation of regulations. Secfion 9-6.14:7.1 of the
Administrative Process Act establishes the statutory
requirements for public participation in the regulatory
Drocess.

Purpose: The purpose of these regulations is fo provide
guidelines for the involvement of the public in the
developmeni and promulgation of regulations of the board,
The guidelines do not apply to regulations exempied or
excluded from the provisions of the Administrative Process
Act (§ 9-6.14:4.1 of the Code of Virginia). The regulations
Teplace emergency regulations currently in effect.

Substance;

Part I seis forth the purpose of guidelines for public
participation in the developinent and promulgation of
regulations,

Section 2.1 establishes the composition of the mailing Llist
and the process for adding or deleting names from that
fist.

Section 2.2 lists the documents to be sent to perscns on
the mailing list.

Section 3.1 establishes the requirements and procedures
for petitioning the board to develop or amend a regulation.
The regulation sets forth the guidelines for a petition and
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the requiremenis for a response from the board.

Section 3.2 sets forth the requirements and procedures for
issuing a Notice of Intended Regulatory Action.

Section 3.3 sets forth the requirements and procedures for
issuing a Notice of Comment Period.

Section 3.4 sets forth the requirements and procedures for
issuing a Notice of Meeting.

Section 3.5 sets forth the requirements and guidelines for
a public hearing on a proposed regulation.

Section 3.6 sets forth the requirements and guidelines for
a biennial review of all regulations of the board,

Section 4.1 establishes the requirements and criteria for
the appointment of advisory commitiees in the
development of regulations.

Section 4.2 establishes the requirements for determining
the limitation of service for an advisory committee,

Section 4.2 A sets forth the conditions in which an
advisory committee may be dissolved for lack of public
response to a Notice of Inient or in the promulgation of
an exempt or excluded regulation,

\Section 4.2 B sets forth a term of 12 months for the
‘existence of an advisory commitiee or the requirements
for its continuance.

Issues: The issues addressed are those presented by the
amended Dprovisions of the Administrative Process Act
These amendments pertain to: (i) public notifications and
the establishment of public participation guidelines mailing
list: (ii) petitioning the board for rulemaking, the conduct
of public hearings related to proposed regulations, and the
conduct of biennial reviews of existing regulations; and
(iii) guidelines for the use of advisory committees.

An overall issue related to whether provisions of the
Administrative Process Act were (o be repeated in
regulation. The board generally agreed with the Registrar
that provisions stated in statute should not be repeated in
regulation, but in instances in which clarity was enhanced
by restating or elaborating on statutory provisions, the
provisions were repeated.

1. Mailing Lists and Notifications. To establish
requirements for mailing lists and for documents to be
mailed to persons or entities on the mailing lists.

The board proposes language to instruct persons or
entities: who wish to be placed on its mailing list on
how to proceed and identifies explicitly those
documents which will be mailed to those persons or
entities. A listing of these documents, which are
specified in statute, is repeated for the sake of clarity.

The proposed regulation also establishes a mechanism
for identifying segments of the mailing list of interest
to specific persons or entities, and for the board, at its
discretion, to notify additional persons or entities of
opportunities to participate in ruiemaking. In addition,
the proposed regulation provides for periodic updating
of the mailing lists, and for removal of persons or
entities when mail is returned as undeliverable,

2. Petitioning for Rulemaking/Public Hearings/Biennial
Reviews. The APA, as amended, states general
requirements for public petitions for rulemaking,
encourages the conduct of informational proceedings
and periodic reviews of existing regulations, and
specifies certain information to be included in Notices
of Intended Regulatory Action, Notices of Comment
Periods, and Notices of Meetings. The board believes
these requirements and processes should be further
elaborated in regulaticn for the benefit of public
understanding.

The board adopted as emergency provisions and
proposes these regulations as recommended by the
Department of Health Professions. The proposed
regulations specify:

a. The process and content required for petitions for
rulemaking.

b. The content of Notices of Intended Regulatory
Action, including a requirement that the board state
whether it intends to convene a public hearing on
any proposed regulation, If no such hearing is to be
held, the board shall state the reason in the notice.
The notice must also indicate that a public hearing
shall be scheduled during the comment period if
requested by at least 25 persons or entities.

¢. The content of Notices of Meetings, including a
requirement that the notice indicate that copies of
regulations for which an exemption from the
provisions of the APA is claimed will be available
prior to any meeting at which the exempted
regulation is to be considered.

d. A requirement that the board conduct a public
hearing during the comment period unless, at a
noticed meeting, the board determines that a
hearing is not required.

e. A requirement, consistent with Executive Order
Number 23(90), that the board review all existing
regulations at least once each biennium.

These elaborations on the Administrative Process Act
are included in the proposed regulations in the belief
that the board should provide every opportunity
feasible for public participation, and that any
curtailment of these opportunities should require
affirmative action by the board at a noticed meeting.
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3. Guidelines for Use of Advisory Comimitlees, The
APA, as amended, requires that agencies specify
guidelines for the use of advisory commitiees in the
rulemaking process. The statutory provisions do not
specify the content of these guidelines or the duration
of appointment of advisory committees,

The board adopted emergency provisions and proposes
regulations identical io those recommended by the
Department of Health Professions. These proposed
regulations include:

a. Provision for the board, at its discretion, to
appoint an ad hoc advisory commiitee to assist in
review and development of regulaticns.

. Provision for the board, at its discretion, to
appoint an ad hoc committee to provide technical or
professional assistance when the board determines
that such expertise is necessary, or when groups of
individuals register an interest in working with the
board.

¢. Provisions for tenure of advisory committees and
for their dissolution.

These provisions are coosidered necessary to specify
to the public the conditicns which should be met in
the hoard’s use of general or technical advisory
comimiftees in its rulemaking processes. They also
avoid the continuation of such commiitees beyond
their period of utility and effectiveness.

Estimajed [mpact:

A. Repulated Enlities; The proposed regulations will
affect those persons or entities cwrrently on the mailing
lists of the board. However, there is no estimation of how
many persons or groups may be affected by notices,
hearings, or appoinimenis of ad hoc advisory commiiiees
as a result of these proposed regulations.

B. Projected Costs to Regulated Eniities: There are no
projected costs for compliance with proposed regulations.

C. Projected Cost for Implementation; There are no
additional cosis to the apgency associated with the
promuigation of these regulations, since the board has
conducted its business in compliance with the requirements
of the Administrative Process Act under exisiing Public
Participation Guidelines.

Summa Iy

The purpose of these regulations Is to provide
guideiines for the Involvement of the public in the
developmeni and promulgation of regulations of the
Board of Dentistry. The guidelines do not apply to
regulations exempied or excluded from the provisions
of the Adminisirative Process Act (§ 9-6.14:4.1 of the
Code of Virginia). The proposed regulations will

replace emergency regilations currently in effect.
VR 255-01-2. Public Participation Guidelines.

PART I
GENERAL PROVISIONS.

§ L1 Purpose.

The purpose of these regulations is to provide guidelines
for the involvement of the public in the development and
promulgation of regulations of the Board of Dentistry. The
guidelines do not apply to regulations exempted or
excluded from the provisions of the Administrative Process
Act (§ 9-6.14:4.1 of the Code of Virginia),

§ 1.2, Definitions.

The following words and terms, when used in (his
regulation, shall have the following meaning unless the
contexi clearly indicates otherwise:

“Administrative Process Act” means Chapter 1.I:1 (§
9-6.14:1 ef seq.) of Title 9 of the Code of Virginia,

“Board” means the Board of Dentistry.

“Person” means an Individeal, a corporation, a
partnership, an association, a governmental body, a
mimnicipal corporation, or any other legal entity.

PART IL
MAILING LIST.

§ 2.1, Composition of the mailing list.

A, The board shall mainfain a list of persons or entities
who have reguested fo be notified of the formation and
promulgation of regulations.

B. Any person or entity may request to be placed on
the magiling list by indicating so in writing to the board.
The board may add to the list any person or entity it
believes will serve fhe purpose of enhancing participation
in the regulatory process.

C. The board may maintain additional mailing lists for
persons or entities who have requested to be informed of
specific regulatory issues, proposals, or actions.

D. The board shall periodically request those on the
mailing list to indicate their desire to continue to receive
documenis or be deleted from the list. When mail i
returned as undeliverable, individuals or organizations shall
be deleted from the list.

§ 2.2, Documents lo be sent to persons or entities on the
mailing list.

Persons or entities on the mailing list described in § 2.1
shall be mailed the following documents related to th
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promulgation of regulations:
I. A Notice of Intended Regulatory Action.
2. A Nofice of Comment Period.

3. A copy of any final regulation adopted by the
board.

4. A nofice soliciting comment on a final reguiation
when the regulatory process has been extended.

PART IIL
PUBLIC PARTICIPATION PROCEDURES.

§ 3.1. Petition for rulemaking.

A. As provided in § 9-6.14:7.1 of the Code of Virginia,
any person may petition the board fo develop a new
regulation or amend an existing regulation.

B, A petition shall include but need not be limited to
the following:

1. The petitioner’s name, mailing address, telephone
number, and, if applicable, the organization
represented in the petition,

2, The number and title of the regulation to be
addressed.

3. A description of the regulatory problem or need to
be addressed.

4. A recommended addifion, deletion, or amendment
to the reguiation.

C. The board shall receive, consider and respond fo a
petition within 180 days.

D. Nothing herein shall prohibit the board from
receiving information from the public and proceeding on
its ewn motion for rulemaking,

§ 3.2. Notice of Intended Regulatory Action,

A, The Notice of Intended Regulatory Action (NOIRA)
shall state the purpose of the action and a brief statement
of the need or problem the proposed action will address.

B. The NOIRA shall indicate whether the board intfends
to hold a public hearing on the proposed regulation after
it is published. If the board does not intend to hold a
public hearing, it shall state the reason in the NOIRA.

C. The NOIRA shall state that a public hearing will be
scheduled if, during the 30-day comment period, the board
receives requests for a hearing from at least 25 persons.

§ 3.3. Notice of Comment Period.

A. The Notice of Comment Period (NOCP) shall indicate
that copies of the proposed regulation are available from
the board and may be requested in writing from the
contact person specified in the NOCP.

B. The NOCP shall indicate that copies of the statement
of substance, issues, basis, purpose, and estimated impact
of the proposed regulation may also be requested in
writing,

C. The NOCP shall make provision for either oral or
written submittals on the proposed regulation or on the
impact on regulated entities and the public and on ihe
cost of compliance with the proposed regulation.

§ 3.4. Notice of meeting.

A, At any meeting of the board or advisory commiitee
at which the formation or adoption of regulation is
anficipated, the subject shall be described in the Notice of
Meeting and transmitied to the Registrar of Regulations
for inclusion in The Virginia Register.

B. If the board anticipates action on a regulation for
which an exemption to the Administrafive Process Act is
claimed under § 9-6.14:4.1 of the Code of Virginia, the
Notice of Meeling shall iIndicate that a copy of the
regulation is available upon request at least two days prior
to the meeting. A copy of the regulation shall be made
available fo the public attending such meeting.

§ 3.5. Public hearings on regulations.

The board shall conduct a public hearing during the
60-day comment period following the publication of a
proposed reguiation or amendment to an existing
regulation unless, at & noticed meeting, the board
determines that a hearing is not required.

§ 3.6. Biennial review of regulations.

A. Af least once each biennium, the board shall conduct
an Informational proceeding to receive comment on all
existing regulations as to their effectiveness, efficiency,
necessity, clarity, and cost of compliance.

B. Such proceeding may be conducted separately or in
conjunction with other informational proceedings or
hearings.

C. Notice of the proceeding shall be transmitted to the
Registrar of Regulations for inclusion in The Virginia
Register and shall be sent to the mailing list identified in
§ 2L

PART IV,
ADVISORY COMMITTEES.

§ 4.1. Appoiniment of committees.

A. The board may appoint an ad hoc advisory
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commitiee whose respensibility shall be to assist in the
review and development of regulations for the board.

B. The board may appoint an ad hoc advisory
commitlee to provide professional specialization or
technical assistance when the board determines that such
expertise Is necessary (o address a specific regulatory
issue or need or when groups of individvals register an
inferest in working with the agency.

§ 4.2. Limitation of service.

A, An advisory committee which has been appointed by
the board may be dissolved by the board when:

1. There Is no response e the Notice of Intended
Regulatory Action, or

2. The board defermines ihat the promulgation of the
reguilation is either exempt or excluded from the
requirements of the Administrative Process Act (§
2614:4.1 of the Code of Virginia).

" B. An advisory comimittee shall remain in existence no
longer than 12 months from its Initial appointment,

1. If the board defermines that the specific reguiatory
need continues fo exist beyond that time, it shall set a
specific term for the committee of not more than six
additional months,

2. At the end of that extended term, the board shall
evaluate ihe conmtinyed need and may continue the
committes for additional six-month terms.

VAR, Doc. No. R94-349; Filed December 15, 1993, 2:20 p.m.

DBEPARTMENT OF FORESTRY

Title of Regulation: VR 312-01-pi. Public Participatien
Goidelines (REPEALING).

Tille of Repulation: VR 312-§1-1:1. Public Participation
Guidelines.

Statutory Authority: §§ 9-6.14:7.1 and 10.1-1101 of the Code
of Virginia.

Public Hearing Date: February 8, 1994 - 2 pam.
Writter comments may be submitted until March 14,
1984,
(See Calendar of Evenis section
for additional information)

Bagis; Section $-6.14:7.1 of the Code of Virginia requires
each agency f{o develop, adopt and  utilize Public
Pariicipation Guidelines for soliciting the input from
interested perscns in the formation and developmeni of its
regulations.

Purpose: The purpose of the proposed action is to adopt
Public Participation Guidelines for the Department of
Foresiry which ensure inierested persons are able to
comment on the regulatory actions in a meaningful fashion
during al! phases of the regulatory process.

Supstance: The guidelines provide that the department will
develep a mailing list of interested persons of proposed
regulatory actions; brief appropriate advisory committees;
provide a comment; hold public meetings as appropriate;
and follow ¢ther requirements of the Administrative
Process Act.

Estimated Impact: Adoptien of the proposed Public
Participation Guidelines should not impose any financial
impact on the agency or the public. The impact of the
Public Participation Guidelines upon small business or
organizations shall be favorable by allowing direct
participation into the formation, development and
promulgation of regulations.

Summary:

Pursuant to Virginia statute, the Department of
Forestry submite its proposed regulation, Public
Participation Guldelines. The department intends to
repeal VR 312-01-01 and promulgate VR 312-01-1:1 to
replace the emergency Public Participation Guidelines,
This regulation outlines the procedure in which the

department will solicit the input of interested parties
in the formation and development of regulations.

VR 312-01-1:1. Public Participation Guidelines.
§ 1. Definitions,

“Administrative Process Aclt” means Chapter 111 (§
9-6.14:1 et seq.) of Title 9 of the Code of Virginia.

“Advisor” means any of the following: (i} a standing
advisory panel; (ii} an ad hoc advisory panel; (iii) groups;
(iv) individuals; and (v) any combination thereof,

Department” means the Departmenf of Forestry,
including staff, efc., established pursuant fo Virginia law
(8§ 9-6.14:7.1 and 10.1-1101) that implements programs and
provides administrative support to the State Forester.

“State Forester” means the head of the Department of
Forestry who has been established pursuant fto Virginia
law as the legal authority to adopt regulations.

“Virginia law"” means the provisions found In the Code
of Virginia or the Virginia Acts of Assembly authorizing
the department fto make regulations or decide cases or
containing procedural requiremenis thereof,

“Governor's Executive Order” means any policy or
procedure issued by the Governor under § 2.1-41.1 or §
961481 A of the Code of Virginia establishing the
administrative policy and procedures for gubernatoria)
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review of regulatory actions governed by the
Administrative Process Act.

B. Unless specifically defined in Virginia law or in this
regulation, terms used shall have the meanings commonly
ascribed to them.

§ 2. General.

A. The procedures of § 3 of this regulation shall be
used for soliciting the Input of interested parties in the
formation and development or repeal of regulations and
any revisions thereto in accordance with the
Administrative Process Act. These procedures shalli not
only be ufilized prior to the formation and drafting of
regulations, but shall be utilized during the entire
formation, promulgation and final adoption process.

The guidelines for public participation are based on the
principle that citizens have both a vright and a
responsibility to lake part in the governmental processes,
that government functions best when it provides for
participation by the public,c and that department
regulations should impose only those requirements which
are necessary and do not unreasonably burden private
businesses or individual citizens.

B. At the discretion of the State Forester, the procedures
in § 3 may be supplemented by any means and in any
manner to gain additional public participation in the
‘regulation adoption process or as necessary to meet
federal requirements, provided such means allow for
balanced participation by the interested parties.

C. The failure of any person or organization to receive
any notice or copies of any documents shall not affect the
validily of any regulation otherwise adopted in accordance
with the Administrative Process Act and Governor’s
Executive Order.

D. Any person may petition the department to request
the department to develop a new regulation, or amend or
repeal an existing regulation. The State Forester shall
respond lo the petition within 180 days or as required
under the Administrative Process Act,

§ 3. Public participation procedures.

A. The department shall establish and maintain a list or
lists consisting of interested citizens, organizations,
associations and industry expressing an interest in the
adoption, amendment or repeal of regulations.

B. Whenever the State Forester so directs, the
department may commence the regulafion adoption process
and proceed to draft a proposal according to these
procedures.

C. The department may form an ad hoc advisory group
to assist in the drafting and formation of the proposal
When an ad hoc advisory group is formed, it shall be

formed so as to give a balanced representation of
interested parties.

D. The department regulatory coordinator shall prepare
the draft regulatory review package (specified in §
1(B)(1}(b} of Executive Order Twenty-Three (90)
(Revised)}) and hold in the department’s office for the
inspection of the Secretary of Commerce and Trade at
least 30 days before the departmen! anticipates submitting
the proposed Notice of Intended Regulalory Action
(NOIRA) to The Virginia Register of Regulations, the
Governor, the Department of Planning and Budget and the
Board of Forestry. Also, at least 30 days before the
anticipated date of submission of the NOIRA, the
department regulatory coordinator shall deliver fo the
Secretary all requirements of the office of the secretary.

E. The department shall consult with the Aftorney
General’s office before and during the regulatory process.

F. The department shall issue a NOIRA for all
regulatory propesals in accordance with the Administrative
Process Act,

I. The NOIRA shall include, in addition io the
requiremenis of the Registrar of Regulations, the
following:

a. A brief statement as to the need for regulatory
action.

b. A request for comments on the Iintended
regulatory action, to include any ideas lo assist the
depariment in the drafting and formation of any
proposed regulation developed pursuant to the
NOIRA,

2. The department shall hold at least one public
meeting when considering the adoption of new
regulations. In the case of amendmenis o or repeal of
existing regulations, the necessity for holding at least
one public meeting shall be decided by the Sitate
Forester.

In those cases where at least one public meeting has
been determined to be necessary, the NOIRA shall
also include the daie, not to be less than 30 days after
publication in The Virginia Register, time and place of
the public meeting(s).

3. The public comment period for NOIRAs under this
section shall be no less than 30 days after publication
in The Virginia Register.

G. The department shall disseminate the NOIRA to the
public via the following:

1. Distribution to the Regisirar of Regulafions for
publication in The Virginia Register.

2. Distribution by mail to parties on the lisi(s)
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established under subsection A of this section.

3. Distribution by mail to the Governor, the
Department of Planning and Budget and the Board of
Forestry.

H. After consideration of public input, the department
may prepare the draft proposed regulation and prepare
the Notice of Public Commen! (NOPC) and any supporting
documentation required for review by the Administrative
Process Act, Governor’s Execotive Order, and the
Secretary of Commerce and Trade. The State Forester
shall notify the secrefary by telephone and in writing of
any substantive differences between whal was reviewed
and approved by ithe secrefary as a proposed regulation
and what was actually proposed at least 24 hours prior to
filing the proposed reguiation with the Governor, the
Department of Planning and Budget, The Virginia Register
and the Board of Forestry., If an ad hoc advisory group
has been established, the draft regulation shall be
developed in consuliation with such group. A Summary or
copies of the comments received in response to the
NOIRA shall be distributed to the ad hoc advisory group

" during the development of the draft regulation.

I The NOPC shall include, In addifion to the
requirements of the Registrar of Regulations, the following:

1. The notice of the opportunify fo comment on the
proposed reghiation.

2 A description of provisions of the proposed
regulation which are more restrictive than applicabie
federal reguirements, together with the reasom why
the more resirictive provisions are needed.

3. A reguest for comments on the costs and benefits
of the proposal

4. A staiement thal an analvsis of the Jfollowing has
been conducted by the department and Is available to
the public upon request:

a. A siatememt of purpose: why the regulation is
proposed and the desired end result or objective of
the reguiation,

b. A staiement of estimated Impact:

(1) Number and fypes of regulated entities or
persons affected.

(2) Projected cost tv regujated entities (and fo fhe
public, If applicable) for implementation and
compliance, In those Instances where (he
depariment is unable fo quantify projected costs, it
shall offer gualifative dafa, if possible, {o help

define the Impact of the regulation. Such qualitafive
data shail include, Jf possible, an example or
examples of the fmpact of the prepcsed regulation
on & [ypical member or members of the regulaied

CoOmmunity.

(3} Projected cost to the department for
implementation and enforcement.

¢. An explanation of need for the proposed
regulation and potential consequences that may
result in the absence of the regulation.

d. An estimate of the impact of the proposed
regulation upon small businesses or organizations in
Virginia.

e. A discussion of alternative approaches that were
considered fo meet the need the proposed regulation
addresses, the departmeni assurance that the
proposed regulation s the least burdensome
available alternative,

I. A schedule setiing forfh when, within two years
after a regulation is promulgated, the depariment
will evaluate it for effectiveness and continued need

5. The date, time and place of at least one public
hearing o receive comments on the proposed
regulation, The hearinge may be held at any time
during the public comment period. The hearings may
be held in Charlottesville or in such locations as the
departmeént determines will best facilifate input from
Interested parties.

J. The public comment period shall close no less than
60 days after publication of the NOPC in The Virginia
Register.

K. Upon approval of the draft proposed regulation by
the Siate Forester, the department may publish the
proposal for public comment.

L. The department shall disseminate the NOPC to the
public via the following:

1. Distribution to the Registrar of Regulations for:
a. Publication in The Virginia Register,
b. Publication in a newspaper of general circulation
published at the stale capital and such other
newspapers as lthe department may deem
appropriate.

2, Distribution by mail (o parties on the lst(s)
established under subsection A of this section.

3. Distribution by mail {o the Department of Planning
and Budget and the Board of Forestry.

4. Distribution by mail fo the office of the Governor.

M, The regulatory coordinator shall prepare a summary
of comments received in response fo the NOPC an
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submit them o the State Forester for approval. Both the
summary and the comments shall become a part of the
department file, The State Forester or designated
representative shall inform the secretary in accordance
with requirements 24 hours prior to filing the final
regulation with The Virginia Register, the office of the
Governor, the Department of Planning and Budget and the
Board of Forestry.

N. If one or more changes are made to the proposed
regulations from the time it iy published as a proposed
regulation to the time it is published as a final regulation,
any person may petition the department within 30 days
from the publication of the final regulation fo request an
opportunity for oral and written submiitals on changes fo
the regulation. If 25 or more persons submil requests for
an opportunity te submit oral or wrilten comments, the
department shall suspend the regulatory process for 30
days to solicit additional public comment.

0. Regulations may be formally and finally adopted by
the signed order of the State Forester. A 30-day final
adoption period for regulations shall commence upon the
publication of the final regulation in The Virginia Register.
The Governor shall review the final regulation during this
30-day final adoption period and if the Governor ohjects to
any portion or all of the regulation, the Governor may file
a formal objection to the regulation, suspend the effective
date of the regulation, or both.

If no objection is filed during the 30-day final period,
the regulation shall become effective at the conclusion of
the 30-day final adoption period or at a later dale
specified by the State Forester.

VA.R. Doc. Nos. B94-364 and R94-365; Filed December 20, 1993, 10:15
a.m.
BOARD OF FUNERAL DIRECTORS AND EMBALMERS

Title of Regulation: VR 328-01-04. Resident

Program for Funeral Service.

Trainee

Statutory Authority: §§ 54.1-2400, 54.1-2803 and 54.1-2817 of
the Code of Virginia.

Public Hearing Date: N/A — Written comments may he
submitted until March 28, 1894,

(See Catendar of Events section

for additional information)

Basis: Chapter 24 (§ 54.1-2400 et seq.) of Title 54.1 of the
Code of Virginia provides the basis for these regulations.
Chapter 24 establishes the general powers and duties of
health regulatory beards including the responsibility to
“promulgate regulations in accoerdance with the
Administrative Process Act (§ 9-6.14:1 et seq.) which are
reasonable and necessary to administer effectively the
regulatory system.”

Purpose: The proposed amendmenis set forth revised
requirements for the resident trainee programs. The
proposed amended regulations address eight specific areas:
(i) maximum length of time an Individual may be
registered as an apprentice; (ii) supervision of a registrant
who has completed the formal trainee program buf has
not yel become licensed; (iii) requirement for final
reporting; (iv) penalty for failure to report; (v) revisions
of wording and format for clarity and ease of compliance;
(vi) relaxation of supervision reguirements for active
irainees; (vii) strengthening of reporting requirements for
active trainees; and (viii) increase in administrative fees
when changing supervisors/sites.

Substance: The key provisions of each amendment are
summarized below:

Section 1.1 establishes definitions of direct supervision,
full-time school attendance, full-ime work schedule,
part-time school attendance for clarification of areas that,
as a result of being non-specific, have impacied ease of
compliance.

Section 1.5 increases the fees from 310 to $15 for
resumption of (raineeship after interruption and
reinstatement of traineeship after expiration.

Section 2.2 establishes a “cap” of four years on the
maximum allowable time that one can be registered as a
trainee. The pre-licensure process involves an 13 month
apprenticeship and a maximum of two years of schooling
allowing the trainee six months to apply and prepare for
the exam.

Section 2.6 states that af least forty hours per week
apprenticeship is required but clarifies that additional and
further hours may be required at the discretion of the
supervisors.

Section 2.10 describes the procedure to be followed if the
iraineeship is interrupted and clarifies that adherence to
this procedure is required regardless of who interrupis the
traineeship (trainee or supervisor).

Section 2.20 requires the trainee to obtain a new
supervisor when the program is interrupted and clarifies
that adherence to this procedure is mandated if credit is
to be approved regardless of who Interrupts the
traineeship (trainee or supervisor).

Section 2.22 clarifies the procedure for submitting a partial
report. Subsection B of this requirement mandates a final
report to the board at the end of the traineeship and
requires that the curriculum checklist (originally designed
for optional use) shall be completed and submitted to the
board.

Section 2.23 clarifies the responsibilities of the frainee,
supervisor and establishment manager for submifting
reports.

Vol. 10, Issue 8

Monday, January 10, 1994

1981



Proposed Regulations

Section 3.5 clarifies and relaxes the curriculum
requirement concerning knowledge of an contact with
community resources.

Appendices:

Application for Apprenticeship - Revised and updated in
conformity with requirements.

Application for Apprenticeship Supervisor - Reformatted
only.

General Information for Trainees - Reformatted only.

Trainee Program Recording Form - Added to promulgation
as it ig no longer optional but is a required reporting
form.

Funeral Service Affidavit - Added 1o conform with
amended regulations.

Issues: The proposed amendments result from a
comprehensive review of the regulations and are as a
‘result of monitoring patterns of noncompliance. Many of
the requirements do not change in content or level of
requirement. Rather, they contain clarification for ease of
understanding and compliance. Major issues are as follows:

1. Problem: Current regulations permit funeral service
trainees to prolong their traineeships and pursue “careers”
as apprentices. Existing provisions allow the trainee to
engage in the scope of practice of the licensed funeral
professional so¢ long as the apprentice is directly
supervised by a licensee. Some apprentices complete the
formal apprenticeship program bui remain unqualified for
licensure since they have not attended mortuary science
schoo} or there is a maximum allowable time for delaying
examinations, the only penaity is losing credit for past
formal apprenticeships. Some individuals simply reinstate
their apprenticeships and the cycle begins again. The
funeral establishment can employ one licensed staff person
and continue fo provide services by recycling “career”
apprentices.

Solution: The board agreed that a ‘“cap” should be
required and cencurred that an additional six months is
sufficient time to apply for and take the examination and
te serve in the trainee capacity, The board proposes to
reserve the right to waive the time requirement when
appropriate.

2. Probiem: The board has received complaints from the
public thai apprentices who have completed the formal
traineeship remain registered as apprentices, meet with
families and perform embalmings without licensed staff
present.

Training supervisers consistently have not provided
oversight required because the definition of supervision is
not clear. (See § 1.1 and § 2.15 B)

Solution: The board added a definition of direct
supervision fo clarify that the Ilicensed supervisor be
present and in the same facility with the trainee and
require that any apprentice regisiered in the program be
directly supervised. The board believes this to be the only
viable alternative to prevent unwarranted practice.

3. Problem: The board determined that the public needs
appropriate verification that supervision is provided during
the entire regisiration period. The board must assure that
the report is received. (See § 2.22 B and § 2.23)

Solution: To assure that appropriate supervision is
provided, the board proposed to require a final report in
the form of an affidavit at the end of the 48-month
registration period. The affidavit must include atiestments
by the regisirant and the supervisor that direct supervision
was provided. Failure to report may result in an informal
conference with the board.

4. Problem: Active trainees usually have a maximum of
two supervisors. Because the supervisor may be required
to respond to muliiple activities on site, he can not always
be present “in the room with” the trainee. (See § 1.1)

Solution: The board determined that a regulation requiring
only that the supervisor be “in the building with” the
trainee is less burdensome and still provides protection to
the public from unlicensed activity. (See § 3.22)

5. Problem: Active trainees do not have to aftest that they
have complied with the curriculum required by the board.
The curriculum checklist is for informal use only. Reports
from trainees sitting for the examination that they have
been provided/exposed to little of the curriculum contents
have been of major concern to the board.

Solution: The board determined that the trainee and
supervisors should sign a notarized affidavii that they have
each complied with responsibilities to the trainee
curriculum and that completion and submittal of the
trainee checklist should be mandatory.

6. Problem: Trainees frequently change sites of training
and training supervisors. The adminisirative processing of
new approvals is time-consuming and, thereby, costly. (See
§ 3D

Solution: The board determined that a fee increase for
trainee interruptions was financially required.

Impact;

A. Numbers and Types of Regulated Entities: There are
currently 187 registered trainees regulated by the board.
Each has at least one Supervisor and some have two
supervisors (one for funeral service and one for
embalming). The board estimates that there are
approximately 250 licensed supervisors. Trainees are
currently registered at approximately 195 of the 493
licensed establishments (several irainees serve more thar
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one establishment).

B. Projected Cosis for Regulated Entities: A regulated
funeral establishment which has a trainee is required
currently to supervise the trainee direcily. The amendment
relaxes supervision. The superviser will be required to be
on site whenever the trainee is on duty. The increased
cost in supervisory time is avoidable since offering training
is voluntary. Trainees increase productivity and revenues
sufficient to defray any costs for supervision,

The strongest impact will be felt by the trainee who has
not moved expeditiously toward licensure. However, the
individual can remain in the funeral home performing
services that do not require a license. Based on the
varying wages of trainees, an exact cost to the registrant
cannot be determined.

Trainees will have additional reporting requirements. Cost
to the trainee will be for mailing only as the board
provides the forms. A slight increase in administrative cost
fo re-approve sites and supervisors when a trainee changes
locations will occur. This expense is avoidable.

C. Projected Cost to Agency for Implementation and
Enforcement: Registrants and licensed supervisors will
receive a2 copy of the final regulations at a projected cost
for printing and mailing of $1,000. Printing applications
will cost $150 and will involve minimal staff time. The
board expects disciplinary cases te increase slightly as a
~ result of the supervisory requirements and expects the
- increased cost to average §$5,000 annually. Complaints and
reports of noncompliance are not expected fo increase as
a result of the remainder of the proposed amendments.
The staff presently has a trainee tracking system in place
to monitor compliance.

A total estimated cost is projected at $6,150 for staff time,
postage, printing, mailing and adjudication costs.

D. Source Funds: All funds of the Board of Funeral
Directors and Embalmers are derived from fees paid by
licensees, registrants and applicants.

E. Projected Cost for Compliance: The fee increases
regarding changes during the term of the apprenticeship
will be an avoidable expense to the trainee.

No increased costs for compliance with requirements for
record-keeping or reporting licenses under current
regulations are anticipated.

Summary:

The proposed regulations address eight specific areas:
(i) maximum length of time an individual may be
registered as an apprentice; (ii) supervision of a
registrant who has completed the formal (trainee
program but has not yet beceme licensed; (iii)

requirements for final reporting; (iv) penally for
"y failure fo report; (v) revisions of wording and format

for clarity and ease of compliance; (vi) relaxation of
supervision requirements for active trainees; (Vil)
strengthening of reporting requirements for active
trainees; and (viil) increase in administrative fees

when changing supervisors/sites.

VR 320-01-04.
Service,

Resident Trainee Program for Funeral

PART L
GENERAL PROVISIONS.

Article 1.
Definitions, Legal Base, Purpose, Applicahility.

§ 1.1. Definitions.

The following words and terms, when used in these
regulations, shall have the following meanings, unless the
context clearly indicates otherwise:

“Applicant” means a person applying for registration by
the board.

“Board” means the Board of Funeral Directors and
Embalmers.

“Conduct” means to carryout and perform.

“Direct supervision” means that a licensed funeral
service professional is present and in the room with the
trainee.

“Full-time school aftendance’ means that the individual
atiending mortuary science school is enrolled in 12 or
more semester hours of coursework per semester.

“Full-time work schedule” means that the resident
trainee works at least 40 hours per week.

“Part-time school aftendance” means that the individual
attending mortuary science school is enrelled in 11 or
fewer semester hours of coursework per semester.

“Registration” means the process of applying to the
board to seek approval to serve as a trainee or supervisor,

“Resident trainee” means a person who is preparing to
be licensed for the practice of funeral services under the
direct supervision of a practitioner licensed by the board.

“Supervisor” means a licensed employee of the
establishment which is the training site. The employee is
licensed as an embalmer, funeral director, or funeral
service licensee and has agreed to supervise the training
program of the resident trainee and has been approved by
the board to provide supervision.

“Training site” means the licensed funeral establishment
which has agreed to serve as the location for resident
training and has been approved by the board for the

Vol. 10, Issue 8

Monday, January 10, 1994

1983



Proposed Regulations

training.
§ 1.2. Legal base.

Section 54.1-2817 of the Code of Virginia describes the
responsibility of the Board of Funeral Directors and
Embalmers to regulate the resident trainee program for
funeral service in the Commonwealth of Virginia.

§ 1.3. Purpose.

These regulations establish the standards for
qualifications, training and practice of persons as resident
trainees; sites of training; and supervisors of training in
the Commonwealth of Virginia.

§ 1.4. Applicability.

Individuals and establishmenis subject to these
regulations are (i) funeral service resident trainees; (ii)
licensed funeral homes serving as training sites; and (iii)
funeral service licensees, funeral directors, and embalmers
_serving as training supervisors.

Article 2.
Fees.

§ 1.5. Initial fees.

The following fees shall be paid as applicable for
registration:

1. Funeral service resident trainee registration ... $25

2. Resumption of traineeship after interruption .. 4
$15

§ 1.6. Renewal fee.

The following annual fee shall be paid for registration
renewal:

Resident trainee registration renewal
§ 1.7. Reinstatement fee,

The following reinstatement fee shall be paid in addition
to annual renewal fees for reinstaiement of an expired
registration up to three years following expiration:

Resident trainee registration reinstatement ..... $10 315

Article 3.
Other Fees.

§ 1.8. Bther fees Duplicates .
A Duplieates:

Duplicate trainee registration ......................... $25

B: Other
§ 1.8. Additional fee information.
¥ A There shall be a fee of $25 for returned checks.
2= B. Fees shall not be refunded once submitted.

Article 3 4.
Renewals,

$ 9 § 1.10. Expiration date.

A, The resident trainee registration shall expire on
January 31 of each calendar year.

B. A person who fails to renew a regisiration by the
expiration date shall be deemed to have an invalid
registration.

C. No credit will be allowed for a traineeship period
served under an expired registration,

€ 110: § 1.11. Renewal of registration.

A person who desires to renew his registration for the
next year shall not later than the expiraiion date:

1. Return the renewal notice:
2. Submit the applicable fee; and

3. Notify the board of any changes in name, address,
employment, or supervisor,

§ 14 § 1.I2 Reinstatement of expired registration.

The board may consider reinstatement of an expired
regisiration for up to three years following expiration. A
wriften application request for reinstatement shall be
submifted to the board and shall include payment of all
applicable delinquent renewal fees prescribed in § 1.6 plus
the additional reinstatement fee prescribed in § 1.7.

§ H12: § 1.13. Reapplication for registration.
When a registration is not reinstated within three years

of iis expiration date, an applicant for registration shall
restart the training program and reapply for traineeship.

PART IL
TRAINEE PROGRAM REQUIREMENTS.

Article 1.
Training Program: General.

§ 2.1. Resident training.

November +; 1006; The trainee program shall consist of at
least 18 months of resident training.
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¢ 2.2. Traineeship registration.

An individual may hold an active traineeship registration
for a maximum of 48 months from the date of initial
registration for the traineeship program. The board, in its
discretion, may grant an extension of the traineeship
registration.

& 2.2 § 2.3. School atiendance.

A resident trainee shall not attend school full time while
serving his traineeship (see § L1) .

§ 23 § 2.4. Number of trainees limited.

When more than two trainees are requested by a
licensed funeral establishment, not more than two trainees
will be registered per licensed supervisor at any time.

£ 24 § 2.5. Approval of funeral {raining,
The approval shall apply to and be valid only to:
1. The resident trainee;

2. The licensed person(s) under whom the training is
to be given; and

3. The funeral service establishment(s) named in the
approval statement.

' § 25 § 2.6. Trainee work schedule.

Every resident trainee shall be assigned a work schedule
of at least 40 hours each week in order to obtain credit
for such training. The trainee shall be required to serve

. evening; and weekend shifts to receive training
in all areas of funeral service. Additional and further
hours may be at the discretion of the supervisor or may
be a requirement of the facilily.

Article 2.
Resident Trainees: Requirements and Application
Process for Registration.

§ &6 § 2.7. Resident trainee requirements.

To be approved for regisiration as a resident trainee, a
person shall:

1. Be a graduate of an accredited high school or the
equivalent;

2. Obtain a supervisor approved by the hoard io
provide training;

3. Have not been convicted of a felony. The board, in
its discretion, may approve an individual convicted of
a felony if he has been pardoned or has had his civil
rights restored.

§ 2% § 2.8 Trainee application package.

Every qualified person seeking registration with the
board as a firainee under the Program for Training of
Resident Trainees shall submit an application package
which shall include:

1. Completed and signed application;
2. Fee prescribed in § 1.5; and

3. Additional documentation as may be required by
the hoard to determine eligibility of the applicant.

§ 28 § 2.8. Submission of incomplete application package;
exception.

All required parts of the application package shall be
submitted at the same time. An incomplete package will
be reiurned to the applicant.

Exception: Some schools require that certified transcripts
be sent directly to the licensing authority. That policy is
acceptable to the board. Naticnal examination scores
where applicable will also be accepted from the examining
authority.

§ 2% § 2.10. Resumption-of-traineeship application.

When a traineeship is interrupted by the trainee , the
trainee shall submit a resumption-of-traineeship application
to the board prior to resuming his traineeship.

Article 3.
Establishment Application Requirements.

§ 248 § 2.11. Training sites.

Funeral training shall be given at the main office of the
licensed funeral service establishment approved for
training or at any branch of such establishment that
complies with the provisions of these regulations and is
approved by the board as a training site.

§ 24 § 2.12 Qualifications of training site,

The board shall approve only an establishment or two
combined establishments to serve as the training site(s)
which;

1. Have a full and unresiricted Virginia license:

2. Have complied in all respects with the provisions of
the regulations of the Board of Funeral Directors and
Embalmers; and

3. Have 35 or more funerals and 35 or more bodies
for embalming per calendar year for each person to
be trained. This total must be maintained throughout
the period of training.
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& 242 § 213 Approval of training site.

An individual, firm, or corporation owning or operating
any funeral service esiablishment shall apply to and be
approved by the board prior to permitting funeral training
to be given or conducted in the establishment.

§ 213- § 2.14. Establishment application package.

Every qualified establishment or combined
establishments seeking approval as a training site{s) shall
submit an application package which shall include:

1. Completed and signed application; and

2. Additional documentation as may be required by
the board to determine eligibility of the establishment.

Article 4.
Supervisor Application Requirements.

§ 234 § 2.15. Training supervision.

Training shall be conducted under the direct supervision
of a licensee(s) approved by the board.

§ 245 § 2.16. Qualifications of supervisor.

The board shall approve only funeral service licensees,
licensed funeral directors, or licensed embalmers to give
funeral training who:

1. Have a full and unrestricted Virginia funeral

license;

2. Have complied in all respects with the provisions of
the regulations of the Board of Funeral Directors and
Embaimers; and

3. Are employed full time in the establishment where
training oceurs.

§ 236 § 2.17. Supervisor approval.

An individual shall apply to and be approved by the
board prior to serving as a supervisor.

§ 23% § 2.18. Supervisor application package.

Every qualified person seeking approval of the board as
a supervisor shall submit an application package which
shall include;

1. Completed and signed application; and

2. Additional documentation as may be required by
the board to determine eligibility of the applicant.

§ 248 § 2.1 Curriculum compliance,

An approved supervisor shall comply with and shall

provide supervision and (raining as prescribed by these
regulations.

Article 5.
Program Requirements.

& 218 § 2.20. Selection of new supervisor.

If the program is interrupted beesuse the approved
superviser iS unable fo gderve , the trainee shall obtain g
new supervisor.

§ %28 § 2.21. Resumption of training,

Credit for training shall resume when a new supervisor
is ebtmined b¥ the trainee and approved by the board.

Article 6.
Reporting Requirements.

§ 22k § 222 Report to the board ; six-month report;
partial report; final report .

A, The trainee, the supervisor(s), and the establishment
shall submit a written report to the board at the end of
every six months of training. The report shall:

1. Verify that the trainee has actually served in the
required capacity during the preceding six months;
and

2. Be received in the board office no later than 10
days following the end of the six-month period. A late
report automatically wili have credit deducted in two
week incremeats from the completed training time.

B. If the training program Is ferminated or interrupted
prior fo completion of a six-month period, the trainee and
the supervisor shall submit a partial report to the board,
The partial report shall provide the amount of time served
and the dates gince the last reporting period. Credit for
partial reports shall be given in increments of one month.
Written explanation of the causes of program
termination/interruption shall be provided by the trainee
and the supervisor. Partial reporis shall be received in the
board office no later than I1{ days after the
interruption/termination of the (trainee program. Credif
may be deducted for late reports.

C. The frainee, the supervisor(s} and the establishment
manager shall submif written final reports to the hoard at
the end of the apprenticeship period as follows:

1. Final Trainee Report which certifies that the
trainee has conducted 25 funerals and 25 embalmings;

2. Notarized affidavil. A trainee, his supervisor and
the establishment manager shall submit a nofarized
affidavit to the board at the end of the lrainee
program that full compliance has been met with the
frainee curriculum; and
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3. Curriculum checklisi. A trainee shall submit a
compleied checklist showing a chronological history of
training to the board at the end of the trainee
program,

All final reports shall be received in the hoard office no
later than 10 days after the compietion of the iraineeship.
Late reports may result in additional time being added fo
the traineeship.

§ 2:22. § 2.23, Vailure to submit training report.

If the trainee, supervisor, or establishment manager fails
fo submit the reports required in § 223 § 222 , the
trainee shall forfeit all credit for training siree the lust
report made or disciplinary action may be taken against
the trainee, supervisor and establishment manager . The
board may waive such forfeiture,

£ 223 Terminated or intcrrupted treining
H%he&&mmgpfﬂgf&mistemm&tedefm

a: Al pertial progress reperts te the date of

b Weitten expianation of the eceuses of preogram
e on-

explenation of the ceuses ef Dprogram
il .y ;
£ 224 Credit for partial reperis:

Credit for partial reperts shalt enly be given i
inerements of one menth:

PART III.
TRAINING PROGRAM: FUNERAL SUPERVISORS’
RESPONSIBILITIES.

Article 1,
Regulations and Forms.

§ 3.1. Regulations.

The supervisor shall provide the trainee with regulations
or sections of regulations relating to the funeral industry
as follows:

1. Regulaticns of the Board of Funeral Directors and
Embaimers,;

2, Preneed regulations of the Board of Funeral
Directors and Embalmers;

3. Virginia Department of Health

governing:

regulations

a. Vital statistics reporting;
b. Responsibilities of the medical examiner;
¢. Cremations and burial at sea;

d. Disinterments and reinterments;

&

Shipping bodies to another country;

[

Shipping bodies by public transport; and
g. Filing of death certificates;

4, Occupational Safety and Health Administration
(OSHA) regulations;

5. Regulations governing the filing of Veteran's
Administration and Social Security claims;

6. Federal Trade Commission’s Funeral Rule on

funeral industry practices.
§¢ 3.2. Forms.

The supervisor shali provide the trainee with copies of
and explanations for the use of:

- 1. General price list;
2. Itemized statement of funeral goods and services;
3. Casket price list;
4. Outer burial container price list; and
5. Preneed confract.
§ 3.3. Forms completion.

The supervisor shall instruct the trainee in how fto
complete, and allow the trainee to complete, final forms
for business as follows:

1. Ttemized statements of funeral goods and services,
2. Preneed contracts;

3. Death certificates;

4, Veteran and Social Security Administration forms;
5. Cremation forms; and

6. Vital statistic reports.

§ 3.4. Preneed funding forms.
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The supervisor shall instruct the trainee on the
requirements and use of forms used by funding companies
for the investment of preneed funds.

Article 2.
Knowledge of the Community and Others.

§ 3.5. Community resources.

The supervisor shall provide the trainee with & lst of
the follewing and a contael persen whom the funeral
home w983 as & reseuree et each plaee with a confact at
each of the following .

1. Area hospitals;

2. Area nursing homes;

3. Regional medical examiner;

4, City or county morgue;

5. Police department;

6. Cemeteries and crematoriums; and
7. Churches, mosques, synagogues.

§ 3.6. Community funeral customs,

The supervisor shall instruci the trainee on the funeral
customs of the following;

1. Nationalities served by the funeral home;
2. Religious rites;

3. Fraternal rites; and

4, Military rites.

Article 3.
Merchandising.

§ 3.7. Merchandising.
The supervisor shall instruct the trainee on:
1. The features and prices of merchandise offered by
the establishment, both special order and in-stock

merchandise;

2. How to display merchandise and stock the selection
room;

3. How to complete information cards to be displayed
on caskets; and

4. How to order merchandise.

Article 4.

Initial Arrangements and Meeting with the Family,
§ 3.8. Initial contact.

The supervisor shall allow the frainee to observe and
then conduct the following:

1. Taking a death call;

2. Removing a body and transporting it to the funeral
home;

3. Placing the body in the preparation or holding
room;

4. Obtaining permission for embalming;
5. Documenting verbal permission for embalming; and

6. Documenting the reason for proceeding with an
embaiming when the next-of-kin cannot be contacted.

§ 3.9. Confidentiality and dignity.

The supervisor shall instruct the trainee in the meaning
of, and ensure that the trainee adheres to, the funeral
home policy for:

1. Honoring the confidentiality of every family and
family member; and

9. Honoring the dignity of the dead and the families
of the dead at all times.

§ 3.10. Initial arrangements.

The supervisor shall allow the trainee to observe and
then to practice with the supervisor the following:

1. Giving prices over the telephone;

2. The required time to offer the general price list,
casket price list, outer burial container price list, and
presenting the itemized statement of funeral gooeds and
services to the family;

3. Meeting with the family and discussing prices and
disclosures;

4. Taking vital statistics information;

5. Taking information for obituary notices and filing
the notices with the newspaper;

6. Showing the family the merchandise in the selection
TooTn;

7. Making cash advance arrangements with a third
party; and

8. Arranging with and complefing the paperwork for
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cremations and cemetery burials.
§ 3.11. Meeting with the family.

With the supervisor present and in the same room, the
supervisor shall aliow the trainee to:

1. Meet with families to discuss prices, disclosures,
and making arrangements for at need services;

2. Complete itemized statements of funeral goods and
services for presentation to the families;

3. Complete preneed arrangements with families;

4, Explain the features and prices of merchandise to
families; and

5. Assist families in choosing at need substitute
merchandise when merchandise that is chosen during
a preneed arrangement is not available at need.

Article 5.
The Service.

§ 3.12. Disposition.

The supervisor shall allow the trainee to obhserve and
then conduct the following arrangement for disposition of
the body.

L Making cemetery and crematory arrangements;
2. Taking a body to the crematorium; and
3. Disposing of cremains a requested by the family.
§ 3.13. Services. .

The supervisor shall aliow the trainee to observe and
then conduct with the supervisor present, the following
arrangements:

1. Visitation/viewing;

2. Chapel, church, and graveside services;

3. Services for disposition of cremains;

4, Funeral processions;

5. Multiple services taking place simultaneously;
6. Direct cremations;

7. Immediate burials;

8. Receiving bodies from another funeral home;

9. Shipping bodies to another funeral home; and

10. Preparing information sheet on services for
receptionist to use in answering questions for the
public.

PART IV.
RESPONSIBILITIES OF EMBALMING SUPERVISOR.

Article 1.
Preparation Room.

§ 4.1, Preparation room.
the trainee on the

The supervisor shall instruct

fellowing:

1. Stocking the preparation room to meet compliance
with regulations;

2, Purpose and use of protective clothing and gear
during the preparation of a body,;

3. Cleanliness, disinfection, and sanitation requirements
for the preparation room;

4, Hazardous and infectious waste management; and
5. Cleaning and sterilizing reusable instruments.

Article 2,
The Embalming.

§ 4.2. Embalming: general.
trainee on the

The supervisor shall instruct the

following:
1. Use and purpose of the embalming instruments;
2. Use and purpose of the embalming fluids; and
3. Use and purpose of the embalming report,

§ 4.3, Embalming.

The supervisor shall allow the tfrainee to observe, and
then conduct with the supervisor present and in the same
room, the following:

1. External disinfection of bodies;

2. Cleaning bodies after the embalming;

3. Using precautions in an embalming of bodies
harbouring an infectious disease;

4, Preparing bodies with tissue gas;
5. Setting the features on bodies;

6. Using restorative fechniques on damaged bodies;
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7. Using cosmetology on bodies;
8. Clothing bedies;
9. Casketing bodies; and
10. Embalming bodies.
§ 4.4. Embalming reports.

The supervisor shall have the trainee observe and then
complete embalming reports.

PART V.
THE TRAINEE’S RESPONSIBILITIES.

Article 1.
Regulations and Forms.

§ 5.1. Regulatory agencies.

The trainee shall be able to list the state and federal
agencies that regulate the funeral indusiry and be able to
"describe the roles and functions of each agency as it
relates to the funeral industry.

§ 5.2. Regulations.

The trainee shall be knowledgeable of the contents of
the regulations prescribed in § 3.1 and be able o explain
to the supervisor and the board those regulations and how
they apply to the funeral industry.

§ 5.3. Forms.

The trainee shail complete the forms prescribed in § 3.3
and be able to explain to the supervisor and the board the
use and content requirements of the forms.

§ 5.4. Preneed.

The trainee shall be able to explain to the supervisor
and the board preneed funding requirements.

Article 2.
Knowledge of the Community and Others,

§ 5.5. Community resources.

The trainee shall contact at a time of need the funeral
home’s resource person at each of the facilities prescribed
in § 35 and make arrangements as pertinent for
trangporting, removing, services, or disposition of the dead.
§ 5.6. Funeral customs.

The trainee shail be knowledgeable of and be able to
explain to the supervisor and the board the funeral
customs prescribed in § 3.6.

Article 3,

Merchandising.
§ 5.7. Merchandising.
The trainee shall:

1. Display merchandise and learn to stock the

selection room;

2. Prepare pricing and information cards to be

displayed on the caskets;

3. Be able to explain to the supervisor the features
and prices of merchandise; and

4. Place an order for merchandise.

Article 4.
Initial Arrangements and Meeting with the Family.

§ 5.8. Initial contact.

The trainee shall conduct the activities prescribed in §
3.8 under the supervision of the supervisor.

§ 5.9. Meeting with the family.

The trainee shall conduct arrangements with families in
the presence of and in the same room with the supervisor
as prescribed in §§ 3.10 and 3.11.

Article 5.
The Service.

§ 5.10. Disposition and services.

The trainee shall plan and conduct 25 funerals during
the fraineeship as prescribed in §§ 3.12 and 3.13.

Article 6.
Embalming.

§ 5.11. Embalming.

The trainee shall conduct 25 embalmings in the room
with and under the supervision of the embalming
supervisor. The trainee will conduct all procedures
prescribed in § 4.3.

§ 5.12. Embalming preparation.

The trainee shall have a knowledge of and be able to
explain to the supervisor and the board the purpose and
procedures as prescribed in §§ 4.1 and 4.2.

§ 5.13. Embalming reporis.

The irainee shall complete embalming reports on the 25
embalmings the trainee conducts.

PART VI
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REFUSAL, SUSPENSION, REVOCATION, AND
DISCIPLINARY ACTION.

§ 8.1. Disciplinary action,

The board may refuse to issue or remew a license,
registration, or approval to any applicant; and may
suspend for a stated period of time or indefinitely, or
revoke any license, registration, or approval, or reprimand
any person, or place his license or regisiration on
probation with such terms and conditions and for such
time as it may designate or impose a monetary penalty
for failure to comply with the regulations of the training
program or the Regulations of the Board of Funeral
Directors and Embalmers,

NOTICE: The forms used in administering the Resident
Trainee Program for Funeral Service regulations are not
being published; however, the name of each form filed by
the Board of Funeral Directors and Embalmers is listed
below. The forms are available for public inspection at the
Board of Funeral Directors and Embalmers, 6606 West
Broad Street, Richmond, Virginia 23220, or at the office of
the Registrar of Regulations, General Assembly Building,
2nd Floor, 910 Capitol Street, Richmond, Virginia 23219.

General Information for All Trainees (DHP, rev. 11/93)
Application for Apprenticeship Supervisor

" Aesident Trainee Report (DHP-14-004, rev. 11/93)
Trainee Program Recording Form

Funeral Service Trainee Affidavit

VAR, Doc. No. R§4-421; Filed December 22, 1993, 11:59 a.m.

BOARD OF HEALTH PROFESSIONS

Title of Regulation: VR 365-01-1:1. Public Participation
Guidelines.

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code
of Virginia.

Public Hearing Date; N/A — Written comments may be
submitted through March 11, 1994,

(See Calendar of Events section

for additional information.)

Basis: Section 54.1-2400 establishes the general powers and
duties of the Board of Health Professions which include
the promulgation of regulations. Section 9-6.14:7.1 of the
Administrative Process Act establishes the statutory
requirements for public participation in the regulatory
process.

Purpose: The purpose of these regulations is to provide
guidelines for the involvement of the public in the

development and promulgation of regulations of the board.
The guidelines do not apply to regulations exempted or
excluded from the provisions of the Administrative Process
Act (§ 96.14:4.1 of the Code of Virginia). The regulations
replace emergency regulations currently in effect.

Substance:

Part I sets forth the purpose of guidelines for public
participation in the development and promulgation of
regulations.

Section 2.1 establishes the composition of the mailing list
and the process for adding or deleting names from that
list.

Section 2.2 lists the documents to be seat to persons on
the mailing list.

Section 3.1 establishes the requirements and procedures
for petitioning the board to develop or amend a regulation.
The regulation sets forth the guidelines for a petition and
the requirements for a response from the board.

Section 3.2 sets forth the requirements and procedures for
issuing a Notice of Intended Regulatory Action.

Section 3.3 sets forth the requirements and procedures for
issuing a Notice of Comment Period.

Section 3.4 seis forth the requirements and procedures for
issuing a Notice of Meeting,

Section 3.5 sets forth the requirements and guidelines for
a public hearing on a proposed regulation.

Section 3.6 sets forth the requirements and guidelines for
a biennial review of all regulations of the board.

Section 4.1 establishes the requirements and criteria for
the appointment of advisory committees in the
development of regulations.

Section 4.2 establishes the requirements for determining
the limitation of service for an advisory committee.

Section 4.2 A sets forth the conditions in which an
advisory committee may be dissolved for lack of public
response to a Notice of Intent or in the promulgation of
an exempt or excluded regulation.

Section 4.2 B sets forth a term of 12 months for the
existence of an advisory committee or the requirements
for its continuance.

Issues: The issues addressed are those presented by the
amended provisions of the Administrative Process Act
These amendments pertain to: (i) public notifications and
the establishment of public participation guidelines mailing
list; (ii) petitioning the board for rulemaking, the conduct
of pubiic hearings related to proposed regulations, and the
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conduct of biennial reviews of existing regulations; and
(iii) guidelines for the use of advisory committees.

An overall issue related to whether provisions of the
Administrative Process Act were to be repeated in
regulation. The board generally agreed with the Registrar
that provisions stated in statute should not be repeated in
regulation, but in instances in which clarity was enhanced
by restating or elaborating on statutory provisions, the
provisions were repeated.

1. Mailing Lists and Notifications. To establish
requirements for mailing lists' and for documents to be
mailed to persons or entifies on the mailing lisis.

The hoard proposes language (o instruct persons or
entities who wish to be placed on its mailing list on
how to proceed and identifies explicitly those
documents which will be mailed to those persons or
entities. A listing of these documents, which are
specified in statute, is repeated for the sake of clarity.

The proposed regulation also establishes a mechanism
for identifyving segments of the mailing list of interest
to specific persons or entities, and for the board, at iis
discretion, to notify additional persons or entities of
opportunities to participate in rulemaking In addition,
the proposed regulation provides for periedic updating
of the mailing lists, and for removal of persons or
entities when mail is returned as undeliverable.

2. Petitioning for Rulemaking/Public Hearings/Biennial
Reviews. The APA, as amended, staies general
requirements for public petitions for rulemaking,
encourages the conduct of informational proceedings
and periodic reviews of existing regulations, and
specifies certain information to be included in Notices
of Intended Regulatory Action, Notices of Comment
Perinds, and Notices of Meetings. The board believes
these requirements and processes should be further
elaborated in regulation for the benefit of public
understanding.

The board adopted as emergency provisions and
proposes these regulations as recommended by the
Department of Health Professions. The proposed
regulations specify:

a. The process and content required for petitions for
rulemaking.

b. The content of Notices of Intended Regulatory
Action, including a requirement that the board state
whether it intends to convene a public hearing on
any proposed regulation. If no such hearing is to be

reqguirement that the notice indicate that copies o
regulations for which an exemption from the
provisions of the APA is claimed will he available
prior to any meeting at whichk the exempted
regulation is to be considered.

d. A requirement that the board conduct a public
hearing during the comment period unless, at a
noticed meeting, the board determines that a
hearing is not required.

~e. A requirement, consistent with Executive Order
Number 23(90), that the board review ali existing
regulations at least once each biennium.

These elaborations on the Administrative Process Act
are included in the proposed regulations in the belief
that the bhoard should provide every opportunity
feasible for public participation, and that any
curtailment of these opportiunities should require
affirmative action by the board at a noticed meeting.

3. Guidelines for Use of Advisory Commitiees. The
APA, as amended, requires that agencies specify
guidelines for the use of advisory committees in the
rulemaking process. The statutory provisions do not
specify the content of these guidelines or the duration
of appoiniment of advisory commitiees.

The board adopted emergency provisions and proposes
regulations identical to those recommended by th
Department of Health Professions. These proposed
regulations include:

a. Provision for the board, at its discretion, to
appoint an ad hoc advisory commitiee to assist in
review and development of regulations.

b. Provision for the board, at its discretion, to
appoint an ad hoc commitiee to provide technical or
professional assistance when the beard determiines
that such expertise is necessary, or when groups of
individuals register an interest in working with the
board.

¢. Provisions for tenure of advisory committees and
for their dissolution.

Thege provisions are considered necessary fo specify
to the public the conditions which should be met in
the board’s use of general or technical advisory
committees in its rulemaking processes. They also
avoid the continuation of such cominittees beyond
their period of utility and effectiveness.

held, the board shall state the reason in the nofice. Estimated Impact:

The notice must alse indicate that a public hearing
shall be scheduled during the comment period if

A. Regulated Entities; The proposed regulations will

requested by at least 25 persons or entities. affect those persons or entities currently on the mailing
lists of the board. However, there is no estimation of how
¢. The content of Notices of Meetings, including a many persons or groups may be affected by noticer
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'hearings, or appointments of ad hoc advisory committees
as a result of these proposed regulations.

B. Projected Costs to Regulated Entities: There are no
projected costs for compliance with proposed regulations.

C. Projected Cost for Implementation: There are no
additional costs to the agency associated with the
promulgation of these regulations, since the board has
conducted its business in compliance with the requirements
of the Administrative Process Act under existing Public
Participation Guidelines.

Summary;

The purpose of these regulations I8 lto provide
guidelines for the involvement of the public in the
development and promulgation of regulations of the
Board of Health Professions. The guidelines do not
apply fo regulations exempted or excluded from the
provisions of the Adminisirative Process Act (§
9-6.14:41 of the Code of Virginia). The proposed
regulations will replace emergency regulations
currently in effect,

VR 365-01-1:1. Public Participation Guidelines.

PART I
GENERAL PROVISIONS.

§ L1. Purpose.

The purpose of these regulations is to provide guidelines
for the involvement of the public in the development and
promulgafion of regulations of the Board of Health
Professions. The guidelines do not apply to regulations
exempted or excluded from the provisions of the
Administrative Process Act (§ 9-6.14:41 of the Code of
Virginia).

§ 1.2, Definitions.

The foilowing words and terms, when used in this
regulation, shall have the following meaning unless the
context clearly indicates otherwise:

“Administrative Process Act” means Chapter 1.1:1 (§
9.6.14:1 et seq.) of Title 9 of the Code of Virginia.

“Board” means the Board of Health Professions.

“Person” means an individual a corporation, a
partnership, an association, a governmental body, a
municipal corporation, or any other legal entity.

PART IL
MAILING LIST.

§ 2.1. Composition of the mailing list.

Y A, The board shall maintain a list of persons or entities

who have requested to be notified of the formafion and
promulgation of regulations.

B, Any person or entity may request to be placed on
the mailing list by Indicating so in writing to the board.
The board may add to the list any person or entity it
believes will serve the purpose of enhancing participation
in the regulatory process.

C. The board may maintain additional mailing lists for
persons or entities who have requested to be informed of
specific regulatory issues, proposals, or actions.

D. The board shall periodically request those on the
mailing list to indicate their desire {o continue to receive
documents or be deleted from the list When mail is
returned as undeliverable, individuals or organizations shall
be deleted from the list. )

§ 2.2. Documents to be sent to persons or entifies on the
mailing list.

Persons or entities on the mailing list described in § 2.1
shall be mailed the following documents related to the
promulgation of regulations:

1. A Notice of Intended Regulatory Action.

2 A Notice of Comment Period.

3. A copy of any final regulation adopted by the
board.

4. A notice soliciting comment on a final regulation
when the regulatory process has been extended.

PART IIT
PUBLIC PARTICIPATION PROCEDURES.

§ 3.1. Petition for rulemaking

A, As provided in § 9-6.14:7.1 of the Code of Virginia,
any person may petition the board to develop a new
regulation or amend an existing regulation.

B. A petition shall include but need not be limited to
the following:

1, The petitioner's name, mailing address, telephone
number, and, if applicable, the organization
represented in the petition.

2. The number and title of the regulation to be
addressed.

3. A description of the regulatory problem or need to
be addressed.

4, A recommended addition, deletion, or amendment
fo the regulation.
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C. The board shall receive, congider and respond fo a
petition within 180 days.

D. Nothing herein shall prohibit the board from
receiving Information from the pubiic and proceeding on
Its own motion for rulemaking.

§ 3.2. Netice of Intended Regulatory Action.

A. The Notice of Infended Regulafory Action (NCIRA)
shall state the purpose of the action and a brief statement
of the need or problem the proposed action will address.

B. The NOIRA shall indicate whether the board infends
to hold a public hearing on the proposed regulation affer
it is published. If the board does not intend to hold a
public hearing, it shall state the reason in the NOIRA.

C. The NQIRA shall state that a public hearing will be
scheduled if, during the 30-day comment period, the board
receives requests for a hearing from al least 25 persons.

~§ 3.3. Notice of Comment Period.

A. The Notice of Comment Period (NOCP) shall indicate
that copies of the proposed regulation are available from
the board apd may be requested in writing from the
contact person specified in the NOCP.

B. The NOCP shall indicate that copies of the statement
of substance, issues, basis, purpose, and estimated impact
of the proposed regulation may also be reguested in
writing.

C. The NOCP shall make provision for either oral or
written submittals on the proposed regulation or on the
impact on regulated enfities and the public and on the
cost of compliance with the proposed regulation.

§ 3.4 Notice of meeting.

A, Al any meeting of the board or advisory committee
at which the formation or adoption of regulation is
anticipated, the subject shall be described in the Notice of
Meeting and transmilted fo the Registrar of Regulations
for inclusion in The Virginia Register.

B, If the board anticipates action on a regulation for
which an exemption to the Administrative Process Act is
claimed under § 9-6.14:41 of the Code of Virginia, the
Notice of Meeling shall indicate that a copy of the
regulation Is available upon request at least two days prior
to the meeling. A copy of the regulation shall be made
available to the public atlending such meeting.

§ 3.5. Public hearings on regufétions.

The board shall conduct a public hearing during the
60-day comment period following the publication of a
proposed regulation or amendmenf to .1 existing
reguilation unless, af a noticed meeting, the board

determines that a hearing is noi required.
§ 3.6. Biennial review of regulations.

A. At least once each biennium, the board shall conduct
an informational proceeding to receive comment on ail
existing regulations as fo their effectiveness, efficiency,
necessity, clarity, and cost of compliance.

B. Such proceeding may be conducted separately or in
confunction with other informational proceedings or
hearings.

C. Notice of the proceeding shall be transmitted to the
Registrar of Regulations for inclusion in The Virginia
Register and shall be sent to the mailing list identified in
§ 21

PART IV,
ADVISORY COMMITTEES.

§ 4.1. Appointment of committees.

A, The board may appoint an ad Hhoc advisory
commiftee whose responsibilify shall be to assist in the
review and development of regulations for the board.

B, The board may appoint an ad hoc advisory
committee to provide professional specialization or
technical assistance when the board determines that such.
expertise is necessary to address a specific regulatory.’
issue or meed or when groups of individuals regisier an
Interest in working with the agency.

§ 4.2, Limitation of service.

A. An advisory committee which has been appointed by
the board may be dissolved by the board when:

1. There is no response to the Notice of Intended
Regulatory Action, or

2. The board defermines that the promulgation of the
regulation is either exempt or excluded from the
requirements of the Administrative Process Act (§
9-6.14:4.1 of the Code of Virginia),

B, An advisory commitiee shall remain in existence no
longer than 12 months from iis initial appointment,

1. If the board determines that the specific regulatory
need continues to exist beyvond that time, it shall set a
specific term for the committee of not more than six
additional months.

2. At the end of that extended term, the board shall
evaluate the continued need and may continue the
committee for additional six-month terms.

VAR, Doc. No. R34-420; Filed December 22, 1993, 11:52 a.m.
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DEPARTMENT OF LABOR AND INDUSTRY
Safety and Health Codes Board

Title of Regulation: VR 423-32-95. Administrative
Regulatien for the Virginia Occupational Safety and
Health Program.

Statutorv Authority; § 40.1-22(5) of the Code of Virginia.

Public Hearing Date: February 2, 1994 - 2:30 p.m.
Written comments may be submitted through March
11, 1994,
{(See Calendar of Events section
for additional information)

Basis: Section 40.1-22 of the Code of Virginia authorizes
the promulgation of the Administrative Regulation and
authorizes the Safety and Health Codes Board to adopt,
alter, amend, or repeal rules and regulations to further,
protect and promote the safety and health of employees
and to effect compliance with the federal Occupational
Safety and Health Act of 1870 (P.L. 91-596). Additionally, §
40.1-22(5) charges the Commissioner of Labor and Industry
with the enforcement of such rules and regulations.

Purpose; The rationale for this regulation is to provide an
operational framework of rules and procedures for the
administration of the VOSH Program which is responsible
for assuring, so far as possible, every working person a
safe and healthful workplace by clarifyving and
reorganizing in a more useful format the responsibility of
employers, employees and other interested parties subject
to VOSH's jurisdiction.

Substance: This regulatory revision provides employers,
employees, the public, VOSH employees, and other parties
interested in the administrative rules governing the VOSH
program with a simplified document in a more concise
format to aid in the understanding of the general
administrative provisions and specific related procedures
of the program. The proposed regulation is completely
reorganized in a more logical arrangement for improved
readability. This regulation also includes the following
changes:

The 48-hour accident reporting requirements of employers
is clarified by § 2.4 of this draft regulation.

Section 2.8 C of this draft regulation, which mirrors §
18(c} of the OSH Act, provides for the Commissioner to
control the attendance of her employees at third party
actions growing out of their work for the Department. This
provision is based on Virginia Code §§ 40.1-3 and 40.1-11.
Virginia Code § 40.1-11 states: “Neither the Comrnissioner
nor any employee of the Department shall make use of or
reveal any information or statistics gathered from any
person, company or corporation for amy purposes other
than those of this title” The new language allows the
Commissioner to restrict VOSH employees from being
deposed, testifying or otherwise participating in third party

lawsuits. This will keep VOSH inspectors free to conduct
their official business without the distractions of testifying
in private civil actions in which the Commonwealth has no
genuine interest. It will also maintain the Virginia program
as effective as the federal program.

This draft regulation also clarifies the VOSH program’s
response to certain federal judicial actions, such as the
vacation of § 1910.1000 permissible exposure limits (PEL).

Additionally, this draft regulation simplifies the regulation
by omitting requirements already stipulated in Title 40.1 of
the Code of Virginia in those cases where no further
regulatory language is necessary to carry out that
mandate.

Issues: The provisions of this draft regulation provide the
first complete revision of the Adminisirative Regulations
Manual (ARM). The reorganization and resuiting changes
to the regulation are advantageous as they provide
improved clarity of the provisions, simplification and
rearrangement of the format of the regulation which will
benefit all users. Other advantages include the clarification
of the 48-hour accident reporting requirements of
employers, thereby, informing employers directly the full
extent of their responsibilities; the advaatase of the
provision concerning the agency’s response to request for
information by subpoena is to keep employees from having
to spend time away from their jobs. This, in turn, enables
them to conduct a greater number of investigations and
further provide a safe workplace. No negative impacts on
the regulated community are anticipated.

Estimated Impact: Persons affected include approximately
138,607 private and government employers. Alsp affected
are approximately 2,554,418 employees of these employers
who will benefit from using the Administrative Regulation.
No fiscal impact is anficipated with respect to employers
and employees, nor is any fiscal impact for the
Department anticipated beyond that required in the
promulgation and adoption of this regulation. There are no
localities which will be particularly affected by this
regulation.

Summary:

This proposed regulation is the first complete revision
of the Adminisirative Regulation Manual adopted in
1986. It contains substantive changes primarily in the
areas of additional definition of terms, clarification of
the 48-hour accident reporting requirements of
employers, the agency's response to requests for
information by subpoena, and the VOSH program
response to federal judicial action, such as vacation of
§ 1910.1000 permissible exposure limits (PEL).

This revision will also simplify the regulation by
omifting requirements already stipulated in Title 40.1
of the Code of Virginia in those cases where no
further regulatory language is necessary to carry out
that mandate.
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VR 425-02-95. Adminisirative Regulation for the Virginia
Occupationai Safety and Health Program.

PART L
DEFINITIONS.

§ L1, Definitions,

The following words and terms, when used in these
regulations, shall have the following meaning unless the
context clearly indicates otherwise:

“Abatement period” means the period of time permiited
for correction of a violation.

"Bureauy of Labor Statistics” means the Bureau of Labor
Statistics of the United States Department of Labor,

“Citation” means the notice lo an employer thaf the
commissioner has found a condition or conditions that
violate Title 40.1 of ihe Code of Virginia or the standards,
rules or regulations established by the commissioner or the
hoard,

“Board” means the Safety and Health Codes Board.

“Commissioner” means the Commissioner of Labor and
Industry. Except where the context clearly indicates the
contrary, any reference to the commissioner shall include
his authorized representatives.

“Commissioner of Labor and Industry” means only the
Commissioner of Labor and Industry.

“Department” means the Virginia Department of Labor
and Industry.

“De ‘minimis violation” means a violation which has no
direct or immedigte relationship to safety and health.

“Employee” means an employee of an employer who Is
employed in a business of his employer.

“Employvee represeniative’” means a person specified by
employees to serve as their repregeniative.

“Employer” means any person or eniity engaged in
business who has employees but does not include the
United States.

“Hstablishmeni” means, for the purpose of recordkeeping
requirements, a single physical location where business is
conducted or where services or industrial operations are
performed, e.g., factory, mill, store, hotel, restaurant,
movie theater, farm, ranch, bank, sales office, warehouse,
or central adminaisirative office. Where distinctly separate
activities are performed at a single physical location, such
as coniract activities operated from the same physical
location as a Iumperyard;, each aclivily is a separate
establishment. In the public sector, an establishment is
either (a) a single physical location where a specific

governmental function is performed; or (b) that lecation
which Is the lowest level where affendance or payroll
records are Kept for a group of employees who are in the
same specific organizational unit, even though the activities
are carried on at more than a single physical location,

“Failure to abate” means that the employer has failed
to correct a cifed vioclation within the period permifted for
its correction.

“FOIA” means the Virginia Freedom of Information Act.

"Imminent danger condition” means apy condition or
practice in any place of employment such that a danger
exists which could reasonably be expecied to cause death
or serious physical harm immediately or before the
imminence of such danger can be eliminated through
sfandard enforcement procedures provided by Title 40.1, of
the Code of Virginia.

“OSHA” means the Occupational Safely and Health
Administration of the United States Depariment of Labor.

“Other violation” means a viclation which is nof, by
itself, a serious violation within the meaning of the Ilaw
but which has a direct or immediate reilationship to
occupational safety or health.

“Persoil” Imeans one or more individuals, partnerships,
associations, corporationts, business irusts, legal
representatives, or any organized group of persons. :

“Public employer” means the Commonwealth, including
its agencies, or any political subdivision or public body.

“Public employee” means any employee of a public
employer. Volunteer members of volunteer fire
departments, pursuant fo § 27-42 of the Code of Virginia,
members of velunteer rescue squads who serve without
pay, and other volunteers pursuani to the Virginia State
Govermment Volunteers Act are not public employees.
Prisoners confined in jails conirolled by any political
subdivision of the Commonwealth and prisoners In
institutions controlled by the Department of Corrections
are not public employees unless employed by a public
employer in a work-release program pursuant to §§ 53.1-60
or 53.1-131 of the Code of Virginia.

“Recordable occupational injury and illness” means (i) a
fatality, regardless of the {ime between the Iinjury and
death or fhe length of illness; (ii) a nonfatal case that
resulis in lost work days; or (iif) a nonfatal case without
lost work days which resulfs in (ransfer to another job or
termination of employmenl, which requires medical
treatment other than first aid, or involves loss of
consciousness or restriction of work or motion. This
category also includes any diagnosed occupaticnal illness
which Is reported to the employer but is not otherwise
classified as a fatality or lost work day case.

*Repeated violation” means a viclation deemed to exis
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in a place of employment that is substantially similar fo a
previous violation of a law, standard or regulation that was
the subject of a prior final order against the same
emplover. A repeated violation resulfs from an inadverfent
or accidental act, since a viplation otherwise repeated
would be willful.

“Serious violation” means a violation deemed fo exist in
a place of employment if there is a substantial probability
that death or serious physical harm could result from a
condition which exists, or from one or more practices,
means, methods, operations, or processes which have been
adopted or are in use, in such place of emplovment,
unless the employer did nof, and could not with the
exercise of reasonable diligence, know of the presence of
the violation. The term "subsiantial probability” does not
refer to the likelihood thatl illness or injury will result
from the violative condition but to the likelihood that, if
illness or Injury does occur, death or serious physical
harm will be the resuit.

“Standard” means an occupational safely and health
standard which requires conditions, or the adoption or use
of one or more practices, means, methods, operations, or
processes, regsonably necessary or appropriate lo provide
safe or healthful employment and places of employment.

“VOSH” means Virginia Occupational Safely and Health.

“Willful violation” means a violation deemed to exist in
a place of employment where (i} the employer committed
an intentional and knowing, as conirasted with inadvertent,
violation and the employer was conscious that what he
was dolng constituted a violation; or (ii) the employer,
even though not consciously commifting a violation, was
aware that a hazardous condition existed and made no
reasonable effort to eliminate the condition.

“Working days” means Monday through Friday,
excluding legal holidays, Saturday, and Sunday.

PART I
GENERAL PROVISIONS.

§ 2.1. Jurisdiction.

All  Virginia statufes, standards, and regulations
pertaining to occupational safety and health shall apply to
every employer, employee and place of employment in the
Commonwealth of Virginia except where:

1. The United Siates Is the employer or exercises
exclusive jurisdiction;

2. The federal Occupational Safety and Health Act of
1970 does not apply by virtue of § 4(b)(1) of that Act.
The commissioner shall consider Federal OSHA case
law in determining where jurisdiction over specific
working conditions has been preempted by the
regulations of a federal agency; or,

3. The employer is a public employer, as that term is
defined in these regulations. In such cases, the
Virginia laws, standards and regulations governing
occupational safety and health are applicable as staled
including §§ 1.1, 22, 63, 64, and 6.5 of these
regulations.

§ 2.2 Applicability to public employers.

A. All occupational safefy and health standards adopted
by the board shall apply to public employers and their
employees in the same manner as to private employers,

B. All sections of these regulations shall apply to public
employers and their employees. Where specific procedures
are set out for the public sector, such precedires shall
take precedence.

C. The following portions of Title 40.1 of the Code of
Virginia shall apply to public employers: §§ 40.1-49.4.A(1),
40.1-49.8, 40.1-51, 40.I-51.1, 40.1-51.2, 40.1-51.2:1, 40.1-51.3,
40.1-51.3:2, and 40.1-51.4:2.

D. Section 40.1-51.2:2 A of the Code of Virginia shall
apply to public employvers except that the commissioner
shall not bring action in circuit court in the event that a
voluntary agreement cannot be obtained.

E. Sections 40.1-49.4 F and 40.1-51.2:2 of the Code of
Virginia shall apply to public employers other than the
Commonwealth and its agencies.

F. If the commissioner determines that an imuminent
danger situation, as defined in § 40.1-49.4 F of the Code of
Virginia, exists for an employee of the Commonwealth or
one or its agencies, and if the emplover does not abate
that imminent danger immediately upon request, the
Commissioner of Labor and Induystry shall forthwith
petition the Governor to direct that the imminent danger
be abated.

G. If the commissioner .is unable to obtain a voluntary
agreement to resolve a violation of § 40.1-51.2:1 of the
Code of Virginia by the Commonwealth or one of ils
agencies, the Commissioner of Labor and Industry shall
petition for redress in the manner provided in these
regulations,

§ 2.3. Notification and posting requirements.

Every employer shall post and keep posted any notice
or notices, as required by the commissioner, including the
Job Safety and Health Protection Poster which shall pe
available from the department, Such notices shall inform
employees of their rights and obligations under the safety
and health provisions of Title 40.1 of the Code of Virginia
and these regulations. Violations of notification or posting
requirements are subject to citation and penalfy.

1. Such notice or notices, including all citations,
petitions for variances or extensions of abatement
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periods, orders, and other documents of which
employees are required to be Iinformed by the
employer under staiute or by these regulations, shall
be delivered by the employer fo any authorized
employee represenfative, and shall be posted at a
conspicuous place where notices to employees are
routinely posted and shall be kept in good repair and
in unobstructed view. The document must remain

posted for 10 working days unless a different period is
prescribed elsewhere in Title 401 of the Code of
Virginia or these regulations,

2. A citation issued fo an employer, or a copy thereof,
shall remain posted in a conspicuous place and in
unobsiructed view at or near each place of alleged
violation for three working days or until the violation
has been abated, whichever is longer.

3 A copy of any writien notice of contest shall
remain posted until all proceedings concerning the
contest have been completed.

4. Upon receipt of a subpoena, the employer shall use
the methods set forth in subsection B of this section to
further notify his emplovees and any authorized
employee representative of their rights to party status.
This written notification shall inciude both the date,
time and place set for court hearing, and any
subsequent changes to hearing arrangements. The
notification shall remain posied until commencement
of the hearing or until an earlier disposition,

§ 2.4. Accident reports.

A, All empioyers, regardiess of the number of their
emplovees, shall report io the commissioner within 48
hours any accident which results in the death of any
employee or the hospitalization of five or more employees.

B, If an employer does not learn of a reportable
accident at the #ime it occurs, and the accident would
otherwise be reporiable under this section, the employer
shall report to the department within 48 hours of learning
of such an accident. Whether or not ap accident Is
immediately reporiable, if an employee dies of the effects
of an employment accident within 30 days of that
accident, the emplover shall report to the department
within 48 hours after learning of such death. Reports
required by this section shall be submitied by telephone or
in person to the department.

C. Each report required by this section shall relate the
circumstances of the accident, the numper of falalities or
hospitalizations, and the extent of any injuries. The
commissioner may reguire addifional reporis in wrifing or
otherwise, as deemed necessary, concerning the incident.

§ 2.5. Occupational injury and illness records.

A, Every empioyer subject to the safefy and health
provisions of Title 40.1 of the Code of Virginia, except

those employers exempied under the current OSHA
Recordkeeping Program, shall mainfain an occupational
injury and illness log and summary in each individual

establishment and may use for this purpose Occupational
Safety and Health Adminisiration Form, OSHA No. 200, or
a substitute that Is as detailed, easily readable, and
understandable as the OSHA No. 200.

B, Each recordable infury and illness shall be entered
on the log and summary as early as is practicable but no
later than six working days afier receiving information
that a recordable injury or iliness has occurred.

C. Empioyers may maintain the log and summary at a
place other than ihe establishment or by means of data
processing equipment if:

I, There is available at the place that the log and
summary is mainfained sufficient information to bring
the log and sumumary fo date within six working days
after receiving information that a recordable case has
occurred, and

2, At each employer’s establishmeni(s), there Iis
avaflable a copy of fhe log and summary reflecting
complete and current (within 45 calendar days) the
injury and illness experience of that establishment.

D. The log shall be established on a calendar year basis.

E. Every employver required to maintain a log shall als.
maintain a supplementary record of occupational injuries
and illnesses and may use for this purpose Occupational
Safety and Health Administration Form, OSHA No. 101.
Employer’s First Report of Accidenf, VWC Form No. 3
(Virginia Weorkers’ Compensation Commission), Is
acceptable as a substitute for OSHA No. 101. Other forms
will be accepiable it they contain the information required
by OSHA Form No. 191

F. Every emplover who is required by the provisions of
subsection A to maintain a log shall also compile an
annual summary of occupational infuries and illnesses
based on the Information contained in the log. The
summary for the previous calendar year must be posted in
accordance with § 2.3 of these regulations by February 1
and remain posted until March 1. Occupational Safety and
Health Form No. 200 shall be used for this purpose.

1. The employer or the employee who prepares the
log and summary shall certify that ithe sunumary is
accurate and complete. This certification shall be
indicated by the signature at the bottom of the
summary or by aftaching a separate verifying
statement fo the summary.

2, For employees who do not report to any fixed
establishment on a regular basis, the annual summary
shall be presented or mailed during the month of
February to each employee Who receives a paychec
during that month, ’
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3. It is not necessary for multi-establishment
employers to post summaries for those operations
which have been closed down.

G. Al safely and health records at each establishment
shall be available for inspection and copying by the
commissioner, officials from the Occupational Safety and
Health Administration or the Bureau of Labor Statistics of
the U.S. Department of Labor, and representatives of the
U.S. Department of Health and Human Services conducting
investigations under the Occupational Safety and Health
Act.

H. The log and summary of all recordable occupational
injuries and ilinesses (OSHA No. 200) provided for in this
section shall, upon request, be made available by the
employer to any employee, former employee, and to his
represeniatives for examination and copying in a
reasonable manner and at reasonable (imes. The
employee, former employee, and his representatives shall
have access to the log for any establishment in which the
employee is or has been employed.

I Every employer shall prepare and maintain any other
records determined by the commissioner fo be necessary
and submit, upon request of the commissioner, records
pertaining to occupational safefy and health.

J. All records required to be maintained in accordance
with this section shall be retained in each establishment
Jdor five years after the year to which they pertain.

K Where an employer has conveyed his ownership
interests, both the new and the prior employers are
responsible for maintaining records only for that period of
the vear during which he had any ownership interests.
The new owner shall preserve those records, if any, of the
previous owner required to be kept under this section.
These records shail be retained for the remainder of the
five year period required under subsection J of this
section.

L. Employers of employees engaged in physically
dispersed operations such as occur in construction,
instailation, repair, or service activities who do not report
to any fixed establishment on a regular basis but are
subject to common supervision may satisfy the provisions
of this section with respect to such employees by:

1. Maintaining the required records for each operation
or group of operations which s subject to common
supervision, e.g., field superintendent, field supervisor,
etc., in an established cemntral place;

2. Having the address and telephone number of the
central place o provide information from stch
records during normal business hours in response to
requesis by telephone or by mail from the authorized
parties listed in this section, and

3. Having personnel available during normal business

hours at the central place fo provide by telephone or
by mail requested information from such records
maintained there.

§ 2.6. Annual survey.

As required by the U. S. Department of Labor and the
Bureau of Labor Statistics, any emplover shall complete an
annual survey data form as required by the commissioner,
This form shall be submitted to the commissioner and
used for the compilation of statistical and other
information.

§ 2.7. Access to employee medical and exposure records.

A. An employee and his authorized representative shall
have access to his exposure and medical records required
to be maintained by the employer.

B. When required by a standard, a health care
professional under contract to the employer or employed
by the employer shall have access to the exposure and
medical records of an employee only to the extent
necessary to comply with the requirements of the standard
and shall not disclose or report without the employee’s
express written consent to any person within or outside
the workplace except as required by the standard.

C. Under certain circumstances it may be necessary for
the commissioner to obtain access fo employee exposure
and medical records to carry out statutory and regulafory
functions. However, due fo the substantial personal privacy
interests involved, the commissioner shall seek to gain
access to such records only after a careful determination
of the need for such information and only with
appropriate safeguards described at 29 CFR 1913.10¢) in
order to protect individual privacy. In the eveni that the
employer requests the commissioner fto wait 24 hours for
the presence of medical personnel to review the records,
the commissioner will do so on presentation of an affidavit
that the employer has not and will not modify or charige
any of the records. The commissioner’s examination and
use of this information shall not exceed that which is
necessary to accomplish the purpose for access. Personally
identifiable medical information shall be retained only for
so long as is needed to carry out the function for which it
was sought. Personally identifiable information shall be
kept secure while it is being used and shaill not be
released to other agencies or to the public except under
certain narrowly defined circumstances outlined at 29 CFR
1913.10(m).

D. In order to implement the policies described In
subsection C of this section, the rules and procedures of
29 CFR Part 191310, Rules of Agency Practice and
Procedure Concerning Access to Employee and Medical
Records, are hereby expressly incorporated by reference.
When these rules and procedures are applied fo the
commissioner the following federal terms should be
considered to read as below:
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FEDERAL TERM VOSH EQUIVALENT

Agency Virginig Depertment of Labor
and Industry

OSHA VOSH

Assistant Secretary Commissioner

Office of the Solicitor Office of the Attorney

of Labor General
Department of Justice Office of the Attorney
General
Privacy Act va. Code § 2.1-377 to -386

§ 28 Release of information and disclosure pursuant to
requests under the Virginia Freedom of Information Act
and subpoenas.

A. Pursuant to the Virginia Freedom of Information Act
(FOIA) and with the exceptions stated in subsections B
through L of this section, emplovers, employees and their
representatives shall have access to information gathered
in the course of an inspection.

B, Inferview statements of employers, owners, operators,
agents, or employees given lo the commissioner in
confidence pursuant to § 40.1-49.8 of the Code of Virginia
shall not be disclosed for any purpose, except to the
individual giving the statement.

C. The commissioner, In response to a subpoena, order,
or other demand of a court or other authorily in
connection with a proceeding to which the depariment is
not a party, shall not disclose any information or produce
any material acquired as part of the performance of his
official duties or because of his official status without the
approval of the Comunissioner of Labor and Industry.

D. The commissioner shall disclose information and
statistics gathered pursuant fo the enforcement of
Virginia's occupational safely and health laws, standards,
and regulations where if has been determined that such a
disclosure will serve lo promote the safety, health, and
welfare of emplovees. Any person requesting disclosure of
such information and statistics should include in  his
wriften request any information that will aid the
commissioner in this delermination.

E. All file documents contained in case files which are
under investigation, and where a citation has not been
issued, are rnot disclosable until:

1. The decision has been made not to issue cilations;
or

2. Six months has lapsed following the occurrence of
an alleged violation.

F. Issued citations, orders of abatement and proposed
penalties are public documents and are releasable upon a
written request. All other file documents in cases where a

citation has been issued are not disclosable until the case
is a final order of the commissioner or the court.

G. Information required fo be kept confidential by law
shall not be disciosed by the commissioner or by any
employee of the department. In particulur, the following
specific information is deemed to be nondisclosable:

1. The identity of and statements of an employee or
employee representative who has complained of
hazardous conditions to the commissioner;

2. The identities of employers, owners, operators,
agents or employees interviewed during inspections
and their interview stafements;

3. Emplovee medical and personnel records obtained
during VOSH inspections. Such records may be
released to the employee or his duly authorized
representative upon a written, and endorsed request;
and

4. Employer trade secrets, commercial, and financial
data.

H. The commissioner may decline to disclose a
document that Is excluded from the disclosure
requirements of the Virginia FOIA, particularly documents
and evidence related to criminal investigations, writings
protected By the attorney-client privilege, documents
compiled for use in litigation and personnel records. .

I An effective program of investigation and conciliation
of complaints of discrimination reguires confidentiality.
Accordingly, disclosure of records of such complaints,
investigations, and conciliations will be presumed to not
serve the purposes of Title 40.1 of the Code of Virginia,
except for statistical and other general information that
does not reveal the identities of particular emplovers or
employees.

J. All information gathered through participation in
Consultation Services or Training Programs of the
department shall be withheld from disclosure except for
statistical data which does not identify individual
employers.

§ 2.8. Complaints.

A. Any person who believes that a safety or heaith
hazard exists in a workplace may request an inspection
by giving notice to the commissioner. Written complaints
signed by an employee or an authorized representative
will be trealed as formal complaints. Complaints by
persons other than employees and authorized
representatives and unsigned complaints by employees or
authorized representatives shall be treated as nonformal
complaints. Nonformal complaints will pgenerally be
handled by letter and formal complaints will generally
result in an inspection.
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B. For purposes of this section and § 40.1-51.4%) of the
Code of Virginia, the representative’s) that will be
recognized as authorized by employees for such action
shall be:

1. A representative of the employee bargaining unit;

2. Any member of the employee’s immediate family
acting on behalf of the employee; or

3. A lawyer or physician retained by the employee.

C. A wriften complaint may be preceded by an oral
complaint af which time the commissioner will either pive
instructions for filing the written complaint or provide
forms for that purpose. Section 40.1-51.2b) of the Code of
Virginia stipulates that the written complaint follow an
oral complaint by no more than two working days.
However, if an oral complaint gives the commissioner
reasonable grounds to believe that a serious condition or
imminent danger situation exists, the commissioner may
cause an Inspection to be conducted as soon as possible
without waiting for a written complaint.

D. A complaint should allege that a violation of safety
and health laws, standards, rules, or regulations has taken
place. The violation or hazard should be described with
reasonable particularity.

E. A complaint will be classified as formal or nonformal
and be evaluated to determine whether there are
reasonable grounds lo believe that the violation or hazard
complained of exists.

1. If the commissioner delermines thal there are no
reasonable grounds for believing that the violation or
hazard exists, the emplover and the complainant shall
be informed in writing of the reasons for this
determination.

2. An emplovee or authorized representative may
obtain review of the commissioner’s determination
that no reasonable grounds for believing that the
violation or hazard exisis by submitting a written
statement of his position with regard fo the issue.
Upon receipt of such written statement a further
review of the matter will be made which may include
a requested written statement of position from the
employer, further discussions with the complainant or
an informal conference with complainant or employer
if requested by either party. Affer review of fthe

matter, the commissioner shall affirm, modify or
reverse the original determination and furnish the
complainant and the employer written notification of
his decision.

F. If the cormmissioner determines that the complaint is
formal and offers reasonable grounds to believe that a
hazard or violation exists, then an inspection will be
conducted as soon as possible. Valid nonformal complaints
“may be resolved by letter or may resuft in an inspection

if the commissioner deterrmines that such complaint
establishes probable cause to conduct an inspection.

G. If there are several complainis to be investigated,
the commissioner may prioritize them by considering such
factors as the gravity of the danger alleged and the
number of exposed employees.

H. At the beginning of the inspection the employer shall
be provided with a copy of the written complaint. The
complainant’s name shall be deleted and any other
information which would identify the complainant shall be
reworded or deleted so as lo protect the complainant’s
identity.

1. An inspection pursuant to a complaint may cover the
entire operation of the employer, particularly if it appears
lo the commissioner that a full inspection s warranted.
However, if there has been a recent inspection of the
worksite or if there is reason fo believe that the alleged
violation or hazard concerns only a limited area or aspect
of the emplover’'s operation, the inspection may be imited
accordingly.

J. After an inspection based on a complaintf, the
commissioner shall inform the complainand in writing
whether a citation has been issued and brigfly set forih
the reasons if not. The commissioner shall provide the
complainant with a copy of any resulting citation issued
fo the employer.

§ 2.10. Discrimination; discharge or retaliation; remedy for
retaliation.

A. In carrving out his duties under § 40.1-51.2:2 of the
Code of Virginia, the commissioner shall consider case
law, regulations, and formal policies of federal OSHA. An
employee’s engagement in activities profected by Title
40.1 does not automatically render him immune from
discharge or discipline for legitimate reasons. Termination
or other disciplinary action may be taken for a
combination of reasons, involving both discriminatory and
nondiscriminatory motivations. In such a case, a violation
of § 40.1-51.2:1 of the Code of Virginia has occurred if the
profected activity was a substantial reason for the action,
or if the discharge or other adverse action would not
have taken place “but for” engagement in protected
activity.

Employee activities protected by § 40.1-51.2:1 of the
Code of Virginia include, but are not limifed to:

1. Making any complaint to his employver or any
other person under or relafed lo the safety and health
provisions of Title 40.1 of the Code of Virginia;

2. Instituting or causing to be instituted any
proceeding under or relafed fo the sofety and health
provisions of Title 40.1 of the Code of Virginia;

3. Testifying or infending to testify in any proceeding

Vol. 10, Issue 8

Monday, January 10, 1994

2001



Proposed Regulations

under or related to the safety and health provisions
of Title 40.1 of the Code of Virginia,

4. Cooperating with or providing Information lo the
commissioner during a worksite inspection, or

5. Exercising on his own behalf or on behalf of any
other emplovee any right afforded by the safefy and
heaith provisions of Title 40.1 of the Code of Virginia.

Discharge or discipline of an employee who has refused
te complete an assigned task because of a reasonable fear
of injury or death will be considered retaliatory only if
the employee has sought abatement of the hazard from
the employer and the statufory procedures for securing
abaterment would not have provided timely protection. The
condition causing the employee’s apprehension of death or
infury must be of such a nature that a reasonable person,
under the circumstances then confronfing the emplpyee,
would conclude that there is a real danger of death or
serious injury and that there is insufficient time, due to
the urgency of the situation, to eliminate the danger
through resort o regular statutory enforcement. In
" addition, in such circumstances, the emplovee, where
possible, must also have sought from his emplover, and
been unable to obtain, an abatement of the dangerous
condition.

Disciplinary measures taken by employers solely in
resporise to employee refusal to comply with appropriafe
safety rules and regulations shall not be regarded as
retaliutory action prohibited by § 40.1-51.2:1 of the Code
of Virginia,

B. A complaint pursuant fo § 40.1-51.2:2 of the Code of
Virginia may be filed by the employee himself or anyone
authorized to act i kis behalf.

The investigation of the commissioner shall include an
opportunity for the employer fo furnish the commissioner
with any information relevant to the complaint.

An attempt by an employee to withdraw a previously
filed complaint shall not aulomatically terminate the
investigation of the commissioner. Although a voluntary
and uncoerced request from the employee that his
complaint pe withdrawn shall receive due consideration, it
shall be the decision of the commissioner whether further
action is recessary to enforce the statute.

The filing of a retaliation complaint with the
commissioner shall not preclude the pursuit of a remedy
through other channels. Where appropriate, the
commissioner may posipone his investigation or defer to
the outcome of other proceedings.

PART III,
OCCUPATIONAL SAFETY AND HEALTH
STANDARDS.

§ 3.1. General industry standards.

The occupational safety or health standdrds adopied as
rules or regulations by the board either directly or by
reference, from 29 CFR Parf 1910 shall apply by their
own terms to all employers and employees at places of
employment covered by the Virginia State Plan for
Occupational Safety and Health.

§ 3.2. Construction industry standards.

The occupational safety or health standards adopted as
rules or regulations by the Virginia Safety and Health
Codes Board either directly, or by reference, from 29
C.FR. Part 1926 shall apply by their own terms fo all
employers and emplovees engaged in either construction
work or construction related activities covered by the
Virginia State Plan for Occupational Safety and Health.

1. For the purposes of the applicabiity of such Part
1926 standards, the key criteria utilized to make such
a decision shall be the activities taking place al the
worksite, not the primary business of the employer.
Construction work shall generally include any
building, altering, repairing, improving, demolishing,
painiing  or decorafing any structure, buiding,
highway, or roadway; and any draining, dredging,
excavation, grading or simiar work upon real
property. Construction also generally includes work
performed in iraditional construction trades such as
carpentry, roofing, masonry work, plumbing, trenching
and excavating, tunnelling, and elecirical work,
Construction does not include maintenance, alteratio,
or repair of mechanical devices, machinery, or
equipment, even when the mechanical device,
machinery or equipment is part of a pre-existing
structure.

2. Certain standards of 29 C.F.R. Part 1910 have been
determined by federal OSHA to be applicable to
construction and have been adopted for this
application by the board.

3. The standards adopted from 29 C.F.R. Part 191019
and 29 CFR. Part 1910.20 containing respectively,
special provisions regarding air contaminants and
regquirements concerning access to employee exposure
and medical records shall apply to construction work
as well as general industry.

§ 3.3 Agricuiture standards.

The occupational safety or health standards adopted as
rules or regulations by the hoard either directly, or by
reference, from 29 CFR Part 1928 shall apply by their
own ferms to all employers and employvees engaged in
either agriculture or agriculture related activities covered
by the Virginia Stale Plan for Occupafional Safety and
Health.

§ 3.4. Maritime standards.

The occupational safety or health standards adopted ¢

Virginia Register of Regulations

2002



Proposed Regulations

‘rules or regulations by the board either directly, or by
reference, from 29 C.F.R. Part 1915 and 29 CF.R. Part
1917 shall apply by their own terms to all public sector
employvers and employees engaged in maritime related
activities covered by the Virginia State Plan for
Occupational Safety and Health.

§ 3.5, General duty.

Where a recognized hazard exists that is causing or
likely to cause death or serious physical harm, and
specific general industry, construction and agricultural
standards do not apply or may not exist, the
requirements of § 40.1-51.1fa) of the Code of Virginia shail
apply to all emplovers covered by the Virginia State Plan
for Occupational Safety and Health.

§ 3.6. Public participation in the adoption of standards.

Interested parties, e.g., emplovers, employees, employee
representatives, and the general public, may offer written
and oral comments in accordance with the requirements
of the Public Participation Guidelines of either the board
or the department, as appropriate, regarding the adoption,
alteration, amendment, or repeal of any rules or
regulations by the board or the commissioner to further
protect and promote the safely and health of employees
in places of employment over which the board or the
commissioner have jurisdiction.

_'§ 3.7. Response to judicial action.

A. Any federal occupational safety or health standard,
or portion thereof, adopted as rule or regulation by the
board either directly, or by reference, and subseguently
stayed by an order of any federal court will not be
enforced by the commissioner until the stay has been
lifted. Any federal standard which has been
administratively staved by OSHA will continue to be
enforced by the commissioner until the stay has been
reviewed by the board. The board will consider adoption
or rejection of any federal administrative stay and will
also subsequently review and then consider adoption or
refection of the lifting of such stays by federal OSHA.

B. The continued enforcement of any VOSH standard,
or portion thereof, which is substantively identical to a
federal standard that has been vacated by an order of
any federal court shall be at the discretion of the
commissioner until such time as the standard and related
federal judicial action have been reviewed by the board.

The board shall consider the revocation or Lhe
repromulgation of any such standard.

PART IV,

VARIANCES.

§ 4.1. General provisions.

A, Any empioyer or group of employers desiring a
permanent or temporary variance from a standard or

regulation pertaining (o occupational safety and health
may file with the commissioner a written application
which shall be subject fo the following policies:

1. A request for a variance shall not preclude or stay
a citation or bill of complaint for violation of a safety
or health standard;

2. No variances on recordkeeping requiremients
required by the U.S. Department of Labor shall be
granted by the commissioner;

3. An employer, or group of emplovers, who has
applied for a variance from the U.S. Department of
Labor, and whose application has been denied on its
merits, shall not be granted a variance by the
commissioner unless there is a showing of changed
circumstances significantly affecting the basis wupon
which the variance was originally denied;

4. An emplover to whom the U.S. Secretary of Labor
has granfed a variance under OSHA provisions shall
document this variance to the commissioner. In such
cases, unless compelling local circumstances dictate
otherwise, the variance shall be honored by the
commissioner Without the necessity of following the
formal requirements which would otherwise be
applicable. In addition, the commissioner will nof
withdraw a citation for violation of @ standard for
which the Secretary of Labor has granted a variance
unless the commissioner previously received notice of
and decided fo honor the variance;, and

5. Incomplete applications will be returned within 30
days to the applicant with a statement indicating the
reason or reasons that the application was found fo
be incomplete.

B. In addition to the information specified in §§ 4.2 A
and 4.3 A of this regulation, every variance application
shall contain the following:

1. A statement that the applicant has informed
affected employvees of the application by delivering a
copy of the application to their authorized
representative, if there is one, as well as having
posted, in accordance with § 2.3 of these regulations,
a summary of the application which indicates where
a full copy of the application may be examined.

2. A statement indicating that the applicant has
posted, with the summary of the application described
above, the following notice: "Affected employees or
their representatives have the right fo pelition the
Commissioner of Labor and Industryv for an

opportunity to present their views, data, or arguments
on the requested variance, or they may submil their
comments to the commissioner in writing. Petitions
for a hRearing or written comments should be
addressed to the Commissioner of Labor and Industry,
Powers-Tavior Building, 13 South Thirteenth Street,
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Richmond, VA 23218 Such petitions will be accepted
If they are received within 30 days from the posting
of this notice or within 30 days from the date of
publication of the commissioner’s notice thal public
comments concerning this matter will be accepted,
whichever is laler.”

3. A statement indicating whether an application for
a variance from the same standard or rule has been
made to any federal agency or to an agency of
another state. If such an application has been made,
the name and address of each agency contacted shall
be included.

C. Upon receipt of a complete application for a
variance, the commissioner shall publish a notice of the
request in a newspaper of statewide circulation within 30
days after receipt, advising that public comments Wwill be
accepted for 30 days and that an informal hearing may
be requested in conformance with subsection D of this
section. Further, the commissioner may nitiale an
inspection of the establishment in regard to Lhe variance
| request.

D. I within 30 days of the publication of notice the
commissioner receives a request lo be heard on the
varignee from the employer, affected employvees, the
employee representative, or other employen(s) affected by
the same standard or regulation, the commissioner will
schedule a hearing with the party or parlies wishing to
be heard and the employer requesting the varignce. The
commissioner may also schedule g hearing upon his own
motion. The hearing will be held within a reasonable time
and will be conducted informeally in accordance with §
9-6.14:11 of the Code of Virginia unless the commissioner
finds that there is a substantial reason to proceed under
the formal provisions of § 9-6.14:12 of the Code of
Virginia,

E If the commissioner has not been petifioned for a
hearing on the variance application, a decision on the
application may be made promptly after the close of the
period for public comments. This decision will be based
upon the information contained in the application, the
report of any variance inspection made concerning the
application, any other pertinent staff reports, federal
OSHA comments or public records, and any writfen data
and views submitted by emplovees, employee
representatives, other employers, or the public.

F. The commuissioner will grant a variance request only
if it is jfound that the employer has met by a
preponderance of the evidence, the requirements of either
§42 B4 or § 4.3 B 4, of these regulations.

1. The commissioner shall advise the emplover in
writing of the decision and shall send a copy to the
employee representative If applicable. If the variance
s granted, a notice of the decision will be published
in a newspaper of statewide circulation.

2. The employer shall post a copy of the
commissioner’s decision in accordance with § 2.3 of
these regulations.

G. Any party may within 15 days of the commissioner’s
decision file a notice of appeal to the board. Such appeal
shall be tn writing, addressed to the board, and include a
statement of how other affected parties have been notified
of the appeal. Upon notice of a proper appeal, the
commissioner shall advise the board of the appeal and
arrange @ date for the board to consider the appeal. The
commissioner shall advise the employer and employee
representative of the Hime and place that the board will
consider the appeal. Any perty that submitted written or
oral views or participated in the hearing concerning the
original application for the variance shall be invited to
attend the appeal hearing. If there is no employee
representative, a copy of the commissioner’s letier to the
employer shall be posted by the emplover in accordance
with the requirements of § 2.3 of these regulations.

H. The board shall sustain, reverse, or modify the
commissioner’s decision based wupon consideration of the
evidence in the record upon Which the commissioner’s
decision was made and the views and arguments
presented as provided above. The burden shall be on the
party filing the appeal to designate and demonstrate any
error by the commissioner which would justify reversal or
modification of the decision. The issues to be considered
by the board shall be those issues that could b
considered by a court reviewing agency action in .
accordance with § 9-6.14:17 of the Code of Virginia. All
parties invoived shall be advised of the board’s decision
within 10 working days after the hearing of the appeal.

§ 4.2. Temporary variances.

A. The commissioner shall give consideration to an
application for a temporary variance from a standard or
regulation only if the employer or group of employers is
unable to comply with that standard or regulation by its
effective date for good cause and files an application
which meets the requirerments set forth in this section. No
temporary variance shall be granted for longer than the
time needed fo come into compliance with the standard
or one vear, whichever is shorter.

B. A letter of application for a temporary varignce shall
be in writing and contain the following information:

1. Name and address of the applicant;

2. Address of the place or places of emplovment
involved;

3. Identification of the standard or part thereof from
which a temporary varignee is sought; and

4, Evidence to establish that:

a. The applicant is unable to comply with
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standard by its effective date because professional
or technical personnel or materials and equipment
needed fo come into compliance with the standard
are unavailable, or because necessary construction
or alteration of facilities cannot be completed by
the effective date;

b, The applicant is taking effective steps to
safeguard his emplovees against the hazards
covered by the standard; and

¢. The applicant has an effective program for
coming into compiiance with the standard as
guickly as practicable.

C. A temporary variance may be renewed If [the
application for renewal is filed af least 90 days prior to
the expiration date and if the requirements of subsection
A of this section are mel. A lemporary variance may not
be renewed more than twice.

§ 4.3. Permanent variarces.

A. Applications filed with the commissioner for a
permanent variance from a standard or regulation shall
be subject to the requiremenis of § 41 of these
regulations and the following additional requirements.

B. A letter of application for a permanent variance shall
vbhe submitted in writing by an employer or group of
-employers and shall contain the following information:

1. Nome and address of the applicant;

2. Address of the place or places of employment
involved;

3. Identification of the standard, or part thereof for
which a permanent variance is sought, and

4. A description of the conditions, practices, mearns,
methods, operations, or processes used and evidence
that these would provide employment and a place of
emplovment as safe and healthful as would be
provided by the standard from which a variance is
sotight.

C. A permanent vartance may be modified or revoked
upon application by an employer, employees, or by the
commissioner n the manner prescribed for its issuance at
any fime except that the burden shall be upon the party
seehing the change to show caltered circumstances
Justifving a modification or revocation.

§ 4.4. Interim order.

A, Application for an inferim order granting the
variance until final action by the commissioner may be
made by the employer prior to, or concurrent with, the
submission of an application for a variance.

B. A lefter of application for an inferim order shall
include statements as to why the interim order should be
granted and shall include a staiement that it has been
posted in accordance with § 2.3 of these regulations. The
provisions contained in §¢ 41 A, 41 B 1 and 41 B 3 of
these regulations shall apply fo applications for interim
orders in the same manner as they do to variances.

C. The commuissioner shall grant the interim order if the
emplover has shown by clear and convincing evidence
that effective methods fo safeguard the safety and heaith
of employees have been implemented. No interim order
shall have effect for more than 180 days. If an application
for an interim order is granted, the employer shall be so
notified and it shall be a condition of the order that
emplovees shall be advised of the order In the same
manner as used to inform them of the application for a
variance.

D. If the application for an interim order is denied, the
emplover shall be so notified with a brief statement of the
reason for denral,

PART V.
INSPECTIONS.

§ 5.1. Advance nofice.

A. Where advance nolice of an inspection has been
given to an employer, the emplover, upon request of the
commissioner, shall promptly notify the authorized
employee representative of the inspection if the employees
have such a representative.

B. An advance notice of a safety or health inspection
may be given by the conunissioner only in the following
circumstances:

1. In cases of imminent danger;

2. Where it is necessary to conduct inspections at
times other than regular working hours;

3. Where advance nolice Is necessary fo assure the
presence of personnel needed to conduct the
inspection; or

4, Where the commissioner determines that advance
notice will insure a more effective and thorough
inspection.

§ 5.2 Walkthrough.

Walkthrough by the commissioner for the inspection of
any workplace includes the following privileges.

1. The commntissioner shall be in charge of the
inspection and, as part of an inspection, wmay question
privately any emplover, owner, operafor, agent, or
employee. The commissioner shall conduct the
interviews of persons during the inspection or at
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other convenient times.

2. As part of an inspection, the comrnissioner rmay
take or obtain photographs, video recordings, audio
recordings and samples of materials, and employ
other reasonable investigative lechniques as deemed
appropriate. As used herein, the term “employ other
reasonable investigative technigues” includes, but is
not limited tlo, the use of devices lo measure
employee exposures and the attachment of personal
sampling equipment such as dosimeters, pumps,
badges and other devices o employvees in order to
monitor their exposures.

3. Any employee representative selected lo accompany
the commissioner during the inspection of the
workplace shall be an employee of the employer.
Additional employer representatives and emplovee
representatives may be permitted by the commiissioner
to accompany the Inspection team where the
commissioner defermines such additional persons will
aid in the inspection. A different employer
representative or emplovee represenialive may
accompany the commissioner during each phase of
the inspection if in the defermination of the
commissioner, this will aid in the conduct of the
inspection.

4, The commissioner may [mit the number of
representatives when the inspection group would be
of such size as to interfere with the inspection or
create possible safety hazards, or when the
representative does nol represent an emplover or
employee present in the particular area under
inspection.

5. In such cases as stated in subdivision 4 of fhis
section, the commissioner must give each walkihrough
representative the opportunity to advise of possible
safety or health hazards and then proceed with the
inspection without walkthrough representatives.
Whenever the commissioner has Iimited the number
of employee walkthrough represeniatives, a reasonable
number of employvees shall be consulfed during the
inspection concerning possible safely or health
hazards.

6. Techrical personnel such as safely enginecers and
industrial hygiemists or other consultanis lo the
commissioner or the employer may accompany ithe
commussioner if the commissioner determines thal
their presence would aid in the conduct of the

mspection and dgreement is obtained from the
employer or the commissioner obtains an order under
§ 40.1-68kb) of the Code of Virginia. All such
consultants shall be bound by the confidentially
requirements of § 40.1-51.4:1 of the Code of Virginia.

7. The commissioner Is authorized fo dismiss from the
inspection party at any lime any person or persons
whose conduct interferes with the inspection.

§ 5.3. Trade secrets.

The following rules shall govern the treatment of trade
secrets.

1. At the beginning of an inspection the commissioner
shall reguest that the emplover idenlify any areas of
the worksite that may contain or reveal a trade
secref. At the close of am inspection the employer
shall be pgiven an opportunity fo review the
information gathered from these areas and identify fo
the commissioner that information which contains or
may reveal a trade secref,

2. The emplover shall notify the commissioner prior to
the case becoming a final order of any information
obtained during the inspection which Is to be
identified as containing trade secrets.

3. Properly identified irade secrets shall be kept in a
separate case file in a secure area not open for
inspection to the general public. The separafe case
file containing trade secrets shall be protected from
disclosure in accordance with § 40.1-51.4:1 of the
Code of Virginia.

4. Upon the request of an employer, any employee
serving as the walkthrough represenfative in an area
containing trade secrets shall be an emplovee in that
areq or an employee authorized by the emplover to
enter that area. Where there is no such emplovee
representative, the commissioner will interview a
reasonable number of employees working n that area
concerning matters of safety and health.

PART VI
CITATION AND PENALTY.

§ 6.1, Issuarnce of citation and proposed penalty.

A. Fach citation shall be in writing and describe wilh
particularity the nature of the violation or violations,
including a reference lo the appropriate safety or health
provision of Title 40.1 of the Code of Virginia or the
appropriate rule, regulation, or standard. In addifion, the
citation must fix a reasonable time for abatement of the
violation. The citation will contain substantially the
Jollowing: “NOTICE: This citation will become ¢ final
order of the commissioner unless contested within fiffeen
working days from the date of receipt by the employer”,
Th e citation may be delivered fo the employer or his
agenl by the commissioner or may be sent by certified
mail or by personal service fo an officer or agent of the
emplover or fo the registered agent if the employer is a
COrporation.

B. A citation issued under subsection A fo an emplover
who vielates any VOSH law, standard, rule or regulation
shall be vacated if such emplover demonstrates that:

1. Emplovees of such employer have been providec
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with the proper traiming and equipment to prevent
such a violation,

2. Work rules designed to prevent such a violation
have been established and adequately communicated
to employees by such emplover and have been
effectively enforced when such a violation has been
discovered;

3. The failure of emplovees to observe work rules led
to the violation; and

4 Reasonable steps have been taken by such
employer to discover any such violation.

C. For the purposes of subsection B only, the term
“employee” shall not include any officer, management
official or supervisor having direction, management
control or custody of any place of employment which was
the subject of the violative condition cited.

D. The penaities as set forth in § 40.1-49.4 of the Code
of Virginia shall also apply to violations relating to the
requiremenis for recordkeeping, reports or other
documents filed or regquired to be maintained and lo
posting requirements.

E. In determining the amount of the proposed penalty
for a violation the commissioner will ordinarily be guided
by the system of penalfy adiustment set forth in the
VOSH Field Operations Manual. In any event the
commissioner shall consider the gravity of the violation,
the size of the business, the good faith of the employer,
and the employer’s history of previous violations.

§ 6.2 Contest of citation or proposed penaity; general
proceedings. :

A. An employer to whom a citation or proposed penalty
has been issued may contest the citation by notifving the
commissioner in writing of the contest. The notice of
contest must be mailed or delivered by hand within 15
working days from the receipt of the cilation or proposed
penaity. No mistake, inadvertence, or neglect on the part
of the employer shall serve to extend the 15 working day
period in which the employer must contest.

B. The notice of contest shall indicate whether the
employer is contesting the alleged violation, the proposed
penaity or the abatemen! time.

C. The employer's conlest of a citation or proposed
penalty shall not affect the citation posting requirements
of § 2.3 of these regulations unless and until the court
ruling on the contest vacates the citation.

D. When the commissioner has received written
notification of a contest of citation or proposed penaltly,
he will attempt to resolve the matter by settlement, using

_the procedures of §¢ 8.1 and 8.2 of these regulations.

o

E. If the matter is not seftled or it is determined that
settlement does not appear probable, the commissioner
will initiate judicial proceedings by referring the comtested
issues lo the appropriate Commionwealth’s Atforney and
arranging for the filing of a bill of complaint and issuance
of a subpoena to the employer.

F. A contest of the proposed penalty only shall not stay
the time for abatement.

§ 6.3. General contest proceedings applicable fo the public
sector.

A. The commissioner will not propose penalties for
citations issued to public employers.

B. Public employers may confest citations or abaternent
orders by notifving the commissioner in writing of the
contest. The notice of contest must be mailed or delivered
by hand within 15 working days from receipt of the
citation or abafement order. No mistake, inadvertence, or
neglect on the part of the employer shall serve to extend
the 15 working day period during which the employer
may contest.

C. The notice of contest shall indicate whether the
emplover Is contesting the alleged violations or the
abatement order.

D. Public emplovees may conlest abatement orders by
notifving the commissioner in the same manner as
described at subsection B.

E. The comnussioner shall seek o resolve any
controversies or issues rising from a citation issued fo any
public employer in an informal conference as described in
§ 8.1 of these regulations.

F. The contest by a public employer shall not affect the
requiremnents to post the citation as required at § 2.3 of
these regulation s unless and until the commissioner's or
the court ruling on the contest vacates the citation. A
contest of a citation may stay the time permitied for
abatement pursuant to § 40.1-484 C of the Code of

Virginia.

§ 64. Contest proceedings applicable te political
subdivisions.

A. Where the informal conference has failed to resolve
any controversies arising from the citation, and a timely
notice of contest has been received regarding a citation
issued ¢to a public employer other than the
Commonwealth or one of ifs agencies, the Commissioner
of Labor and Indusiry shall schedule a hearing in
accordance With the provisions of § 96.14:11 of the Code
of Virginia. Upon conclusion of the hearing, the
cormmissioner will notify all participants within  five
working days of the decision to affirm, modify or vacate
the contested aspects of the citation or abatement order.
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B. Public emplovers may appeal decisions of the
commissioner in the manner provided for in § 40.1-48.5 of
the Code of Virginia,

C. Public employees and their authorized representative
have full rights fo nofification and participation m all
hearings and appeals as ar e given private sector
emplovees.

D. If abatement of citations is not accomplisfied, the
commissioner shall seek injunctive relief under § 40.1-49.4
F of the Code of Virginia.

§ 6.5, Contest proceedings applicable to 1he
Commonwealth.

A. Where the informal conference has failed to resolve
any controversies arising from a citation issued fo the
Commonwealth or one of its agencies, and a timely notice
of contest has been received, the Commissioner of Labor
and Industry shall refer the case to the Atforney General,
whose written decision on the confested matier shall

bacome a final order of the commissioner.

B. Whenever the Commonwealth or any of ils agencies
fails to abate a violation within the time provided in an
appropriate final order, the Commissioner of Labor &
Industry shall formally petition for redress as follows: For
violations in the Department of Law, fo the Alforney
General; for violations in the Office of the Lieuienant
Governor, to the Lieutenant Governor; for violations
otherwise in the executive branch, to the appropriate
cabinet secretary;, for violations in the State Corporaiion
Commission, to a judge of the commission; for violations
in the Department of Workers’” Compensation, fo the
Chairman of the Workers’ Compensation Commission; for
violations in the legislative branch of govermmernt, to the
Chairman of the Senate Committee on Commerce and
Labor; for violations in the judicial branch, lo the chief
judge of the circuit court or to the Chief Justice of the
Supreme Courf. Where the violation cannot be timely
resolved by this petition, the commissioner shall bring the
matter fo the Governor for resolution.

C. Where abatement of a violation will require the
appropriation of funds, the commuissioner shall cooperate
with the appropriate agency head in seeking such an
appropriation;, Where the commissioner determines that an
emergency exists, the commissioner shall pelition the
Governor for funds from the Civil Coniingency Fund or
cther appropriate source.

PART Vil
ABATEMENT.

§ 7.1 Contest of abaterment period.
A. The emplover, employvees, or empioyee represeniative

may, by written notification fo the cormmissioner, contest
the time permitted for abatement.

B. The notice of confest of abatement period must be in
writing and shall have been delivered by hand or mailed
to the commissioner Within 15 working days from the
date of the receipt of the citation and order of abatement.

C. The same procedures and requirements used for
contest of citation and penally, set forth at §§ 6.2, 6.3,
6.4, and 6.5, of these regulations, shall apply fo contests
of abatement period.

D. The time permitted for abatement, if confested in
good faith and not merely for delay, does not begin fo
run uniil the entry of a final order of the court,

§ 7.2. Extension of abatement time.

A, Where an extension of abatement is sought
concerning a final order of the commissioner or of a
court, the extension can be granted as an exercise of the
enforcement discretion of the commissioner. While the
extension s in gffect the commissioner will not seek fo
cite the employer for failure to abate viclation in
question. The employer shall carry the burden of proof fo
show that an extension should be granted.

B. The commissioner Will consider a written pelition for
an extension of abatement time If the petition (s mailed
fo or recetved by th e commissioner prior to the
expiration of the established abatement fime.

C. A4 written pelition reguesting an exlension
abatement Hime shall include the foillowing information:

1. All steps taken by the emplover, and the dales
such actions were faken, in an effort fo ackieve
compliance during the prescribed abatement period;

2. The specific additionnal abatement tirne necessary in
order to achieve compliance,

3. The reasons such additional time is necessary, such
as the wnavailability of professional or technical
personnel or of materials and equipment, or because
necessary consiruction or alteration of facilities
cannot be completed by the original abatement date;

4. All available interim steps being takenm o safeguard
the employees against the cited hazard during the
abatement period; and

5. A certification that a copy of the pelition has been
posted and served on the authorized representafive of
affected employees, if there is one, in accordance with
§ 2.3 of these regulations, and a cerlification of the
date upon which such posting and service was made.

D. A written pelition requesting an extension of
abatement which is file with the commissioner affer
expiration of the established abatement time will be
accepted only if the peiilion contains an explanation
satisfactory fo the commissioner as to why the petition’
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‘could not have been filed in a timely manner.

1. The employer is to notify the commissioner as soon
as possible.

2. Notification of the exceptional circumstances which
prevents cormpliance within the original abalement
period shall accompany a writlen petition which
includes all information required in subsection C.

E. The commissioner will not make a decision regarding
such a petition until the expiration of 15 working days
from the date the petifion was posted or served.

F. Affected employvees, or their representative, may file
a written objection o a pelition for extension of
abatement time. Such objections must be received by the
commissioner within 10 working days of the date of
posting of the employer’s petition. Failure to object within
the specified time period shall constitute a waiver of any
right to object to the reguest.

G. When affected employees, or their representatives
object to the petition, the commissioner will attempt to
resolve the issue in accordance with § 8.1 of these
regulations. If the matier is not settled or seftlement does
not appear probable, the Commissioner of Lebor and
Industry will hear the objections in the manner set forth
af subsection I below.

. H. The employer or an dffected emplovee may seek
review of an adverse decision regarding the pefition for
extension of abatement fo the Commissioner of Labor and
Industry within five working days affer receipt of the
commissioner’s decision.

1 An employee’s objection not resolved under subsection
G of this section or an employer or employvee appeal
under subsection H will be heard by the Corumnissioner of
Labor and Industry using the procedures of § 96.14:11 of
the Code of Virginia. Burdern of proof for a hearing under
subsection G shall ie with the employer. Burden of proof
for an appeal under subsection H shall lie with the party
seeking review.

1. All parties shall be advised of the time and place
of the hearing by the commissioner.

2. Within 15 working days of the hearing, all parties
will be advised of the Commissioner of Labor and
Industry’s dectsion.

3. Since the issue is whether the Commissioner of
Labor and Industry will exercise his enforcement
discretion, no further appeal is available.

PART VI
REVIEW AND SETTLEMENT.

. . § 81 Informal conference.

A. An informal conference may be held for the purpose
of discussing any issue raised by the inspection, citation,
abatement order, proposed penally, notice of contest, or
any other disputed issue.

B, The emplover, an employee, or an employee
representative may request an informal conference.
Neither the conference nor a request for a conference
shall stay the running of ftime allowed for abatement of a
cited vioclation or the lime allowed for filing a notice of
contest of the citation, abatement period or proposed
penaity.

C. The informal conference wil be held by the
commissioner. However, other personnel of the
Department of Labor and Industry, Department of Health,
and any other state depariment or agency wmay
participate as deemed necessary.

D. The time and location of the informal conference
shall be at the discretion of the commissioner, except that
the conference shall not be held af the emplover's work
site.

E  An employvee representative shall be given the
opportunity to participate in a conference requested by
the employver. This same right will be extended lo the
emplover when an informal conference is reguested by
emplovees. It is the duty of the employer, if he has
requested a conference, to notify the employees by the
means described in § 2.2 of these reguilations as soon as
the ftime and place of the conference have been
estublished. Upon granting an employee regquest for a
conference, the commissioner is responsible for notifying
the emplover. The commissioner, at his discretion, may
conduct separate portions of the conference with the
employer and employee representative.

F. During or following the conference the commissioner
may affirm  or amend the citations, penalties, or
abatement period if the order has not become final. The
commuissioner shall notify- the employer in writing of his
decision. The emplover shall notify emplovees of this
decision in the manner set forth in § 23 of these
regulations.

G. The fatlure to request an inforrmal conferenice before
the expiration of 15 working days does not preciude
seftlement at a later stage of the proceedings If a notice
of contest has been timely filed.

§ 8.2. Settlement.

A. Settlement negotiations may be held for the purpose
of resolving any dispute regarding an inspection, citation,
order of abatement, proposed penally, or any other matter
involving potential litigation, Settlement is encouraged at
any stage of a proceeding until foreclosed by an order
becoming final. It is the policy of the commissioner that
the primary goal of all occupational safety and health
activity is the protection of worker safety, health and
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welfare; all settlements shall be guided by this policy.

B. Settlement negotiations will ordinarily lake place in
the medium of an informal conference. Emplovees shall be
given notice of scheduled settlement discussions and shall
be given opportunity to participate in the manner
provided for in § 8.1 E of these regulations.

C. Where a settlement with the emplover is reached
before the I5th working day after receipt of a citation,
order of abatement, or proposed civil penalfy, and no
notice of contest has been filed, the commissioner shall
Jorthwith amend the citation, order of abatemeni, or
proposed civil penalty, as agreed. The amended citation
shall bear a title to indicate that it has been amended
and the amended citation or an accompanyving agreemeni
shall contain a statement to the following effect: “This
citation has been amended by agreement between the
commissioner and the employer named above. As part of
the written agreement, the employer has waived his right
to file a notice of coniest fo this order. This agreement
shall not be construed as an admission by the employer
of civil  lability for any viclation alleged by the
- commissioner.”

D. Following receipt of an employver’s timely nofice of
contest, the commissioner Will immediately notify the
appropriate Commonwealth’s Attorney and may delay the
initietion of judicial proceedings until settlement
opportunities have been exhausted.

1. During this period, the commissioner may amend
the citation, order of abatement, or proposed civil
penalty through the issuance of an amended citation.
Every such amended citation shall bear a title to
indicate that it has been amended and the amended
citation or the accompanying agreement shall coniain
a statement fo the following effect: “This amended
citation Is being issued as a result of a settlement
between the commissioner and the emplover. The
employer, by his signature below, agrees [o withdraw
his notice of contest filed in this meatter and not fo

contest the amended cilation. This agreement shall
not be construed as an admission by the emplover of
civil  lighility for any violation alleged by the
conmissioner.

2. At the end of this period, if settlement negotiations
are not successful, the commissioner wWill initiate
Judicial proceedings by causing a bill of complaint to
be filed and turning over the contested case to the
Commonwealth’s Attorney.

E. Employees or their representative have the right lo
contest abatement orders arising out of settlement
negotiations 1f the notice 1s Umely filed with the
commissioner within 15 working days of issuance of the
amended citation and abaternent order. Upon receipt of a
timely notice of contest the commissioner will initiate
Judicial proceedings.

F. After a bill of complaint has been filed, amy
settlement shail be handled through the appropriate
Commonweaith’s Aftorney and shall be embodied in a
proposed order and presented for approval fo the court
before which the matter is pending. Every such order
shall bear the signalures of the parties or their counsel:
shall provide for abatement of any violation for which the
cifation is not vacaled; shall provide that the emplover’s
agreerment not be construed as an admission of civil
liability, and may permit the comnussioner, when good
cause is shown by the employer, to extend any abaiement
period contained within the order.

VAR. Doc. No. R94-418; Filed December 22, 1993, 11:20 am,

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
(BOARD OF)

Titie of Regulation; State Plan for Medical Assistance
Relating to Utilization Review of Case Management for
Recipients of Auxiliary Grants.

VR 460-03-3.1102. Case Management Services (Supplement
2 te Attachiment 3.1 A).

VR 4606-02-3.1300. Standards FEstablished and Methods
Used to Assure High Quality of Care (Atiachment 3.1 O).

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public Hearing Date: N/A - Written commenis may be
submitted through March 11, 1994,

(See Calendar of Events section

for additional information)

Basis and Authority; Section 32.1-324 of the Code of
Virginia grants to the Director of the Department of
Medical Assistance Services (DMAS) the authority to
administer and arend the Plan for Medical Assistance in
lieu of board action pursuant to the board’s requirements.
Section 9-6.14:3 of the Adminisirative Process Act (APA)
also providss for this agency’s promulgation of proposed
regulations subject to the Depariment of Planning and
Budget’'s and Governor's reviews, The 1993 General
Assembly amended § 63.1-25.1 of the Code of Virginia
requiring that auxiliary grant recipients be evaluated by a
case manager to determine his need for residential care.
Section 63.1-173.3 of the Code of Virginia was amended to
require that a uniform assessment insirument be
completed upon admission and at subsequent intervals as
determined by regulations of the Board of Social Services
for each resident of an adult care residence. In order to
maximize federal financial participation, the DMAS wiil
use its authority under § 1905(a)(1%) and 1915(g) of the
Social Security Act to amend the State Plan for Medical
Agsistance to cover case management for recipients of
auxiliary grants residing in licensed homes for adults.

Purpose: The purpose of this proposal is to amend the
State Plan for Medical Assistance to expand Medicaid
coverage to include targeied case management services to
recipients of auxiliary granis residing in licensed adut
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‘care residences.

Summary aund Analvsis: The section of the State Plan
affected by this action is Case Management Services
(Attachment 3.1, Supplement 2).

During the 1993 session, the General Assembly passed
significant legisiation governing the Auxiliary Grant
Program and licensure of homes for adulis. This new
legislation required that all recipients of auxiliary grants
must be evaluated using the state designated uniform
assessment instrument t{o determine their need for
residential care as a condition of eligibility for an
auxiliary grant. The law provides that no public agency
shall incur a financial obligation if the individual is
determined ineligible for an auxiliary grani. This
requirement is to become effective on June 1, 1994

During the same session, the General Assembly also
revised the law governing licensing of homes for adults.
These residential facilities will be called adult care

residences and will be licensed to provide either
residential living or assisted living.
In preparation for implementation of these new

requirements, a new system of reimbursement for aduli
care residences was developed. This new reimbursement
method will provide for payments for residential and
assisted living for individuals who are in financial need.
“Residents of licensed adult care residences who meet the
financial eligibility requirements for the Auxiliary Grant
Program and who require at least a residential level of
care based on an assessment by a case manager shall be
eligible to receive an auxiliary grant. Individuals who are
eligible for auxiliary grants may also receive a payment
for assisted living from the DMAS if their needs are
determined, according to an assessment, to meet the level
of care criteria for assisted living which are being
promulgated by the DMAS in separate regulations,

Assessments and case management for auxiliary grant and
assisted living will be provided by case managers
employed by human service agencies in accordance with
the Code of Virginia. The case managers will be
responsible for assessing the applicant’s or recipient’s need
for care using a uniform assessment instrument as
required by regulations of the Department of Social
Services. In addition to assessment, the case manager will
be responsible for locating, coordinating and monitoring
the services needed by auxiliary grant recipients residing
in licensed adult care residences. The case manager will
notify the eligibility worker in the local depariment of
social services of the results of the assessment and will
notify the DMAS if the applicant or recipient meets the
criteria for assisted living. In addition, the case manager
will notify the DMAS if changes occur in the condition of
the client that affect his continued level of care.

These regulations describe the qualifications of case
« managers and case management agencies.

Adopting these regulations will permit the Commonwealth
to carry out the requirement of the law that recipients of
auxiliary grants receive an assessment to determine their
need and appropriate placement assuring that each
individual will be placed in an adult care residence able
to meet his needs and will monitor any changes in his
condition which may indicate a need for a more
appropriate placement as his condition changes. In
addition, Medicaid coverage of case management for this
group will permit federal financial participation in the cost
of administering the case management requirement.

Issues: Coverage of case management for recipients of
auxiliary grants will permit the Commonwealth to provide
case management services including assessment and
placement services to frail Virginians who can no longer
live independently. In addition, coverage of this service
through Medicaid will reduce the cost of the service by
obtaining 50% federal funding.

Impact; During Fiscal Year 1995, all auxiliary grant
recipients residing in adult care residences will be
assessed as well as all new applicants. All auxiliary grant
recipients will be eligible to receive payment for case
management services during FY 95. It is estimated that
Medicaid will pay for case management on behali of 7,629
eligible auxiliary grant recipienis during FY 95 at a cost
of $2,016,257 (general funds $999,660; nongeneral funds
$1,015,597) and 6,010 recipients at a cost of $2,047,072
(general funds $1,012,482; nongeneral funds $1,034,590)
during FY 96. These figures reflect a net additional cost
of case management resulting from this change to the
State Plan. It should be noted that approximately 2,000
Medicaid recipients residing in adult care residences
already receive case management services through
community services boards. They are expected to continue
to receive case management through those agencies, and
the cost of those services is already in the budget.

Forms: The assessment information will be recorded on
the Uniform Assessment Instrument developed at the
direction of the Long-Tertn Care Council and in
accordance with the direction of the 1993 General
Assernbly in HJR 601, This form will become the
mandated assessment form for all Commonwealth home-
and community-based longterm care services by July I,
1994,

Summary:

During the 15893 session, the General Assembly passed
significant legislation governing the Auxiliary Grant
Program and licensure of homes for adulis. This new
legislation required that all recipients of auxiliary
grants must be evaluated using the state designated
uniform assessment instrument lo determine their
need for residential care as a condition of eligibility
for an auxiliary grani. The law provides that no
public agency shall Incur a financial obligation if the
individual is determined ineligible for an auxiliary
grant. This requirement is to become effective on
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June [ 1994,

During the same session, the General Assembly also
revised the law governing licensing of homes for
adults. These residential Jactlities will be called adult
care residences and will be licensed io provide either
residential living or assisted [iving.

In preparation for Iimplementation of these new
requiremments, « new system of reimbursement for
aduit care residences was developed. This new
refmbursement method will provide for payments for
residential and assisted [iving for individuals who are
in financial need. Residents of licensed adull care
residences who meel the financial eligibility
requirements for the Auxifiary Grant Program and
who require al least a residential level of care based
on an assessmenl By a case manager shall be eligible
to receive an auxiiary grant. Individuals who are
eligible for quxiliary granis may also receive a
payment for assisted living from the DMAS if their
needs are determined, according to an assessment, fo
meet the level of care criteria for assisted Iliving
which are being promulgated by the DMAS in
separate regulations.

Assessments and case management for auxifiary grant
and assisted living will be provided by case managers
employved by human service dagencies in accordance
with the Code of Virginia. The case managers will be
responsible for assessing the applicant’s or reciplent’s
need for care using a uniform assessment instrument
as reguired by regulations of the Department of
Soctal Services. In addition fo assessment, the case
manager will be responsible for locating, coordinating
and monitoring the services needed by auxiliary grant
recipients residing in licensed adult care residences.
The case manager Will notify the eligibility worker in
the local department of social services of the resulis
of the assessment and will notify the DMAS if the
applicant or recipient meeis the criferia for assisted
living. In addition, the case manager will notify the
DMAS if changes occur in the condition of the client
that affect his continued level of care.

These regulations describe the qualifications of case
managers and case management agencies. Adopting
these regulations will permif the Commonwealth to
carry oulf the requirement of the law that recipients
of auxiliary granls receive an assessment fto
defermine their need and appropriate placement
assuring tha! each individual will be placed in an
adult care residence able to meet his needs and will
monifor any changes in his condition which may
indicale o need for a more appropriate placement as
his condition changes. In addition, Medicaid coverage
of case management for this group will permit federal
financial participation in the cost of administering the
case management requirement.

VR 46¢-03-3.1102. Case Management Services.

§ 1. High risk pregnant women and chiidren.
A. Target group.

To reimburse case management services for high-risk
Medicaid eligible pregnant women and children up to age
two.

B. Areas of state in which services will be provided:
Entire state.

[0 Only in the following geographic areas (authority of §
1915(g){1) of the Act is invoked to provide services
less than statewide.

C. Comparability of services.
in accordance with §

O Services are provided
1902¢a){10)(B) of the Act.

Services are not comparable in amount, duration, and
scope. Authority of § 1915(g)(1) of the Act is invoked
to provide services without regard to the requirements
of § 1902(a)(10)(B) of the Act.

D. Definition of services.

The case management services will provide maternal
and child health coordination to minimize fragmentation o?
care, reduce barriers, and link clients with appropriate
services to ensure comprehensive, continuous health care.
The Maternity Care Coordinator will provide:

1. Assessment.
which include psychosocial,
educational factors.

Determining clients’ service needs,
nutrition, medical, and

2. Service planning. Developing an individualized
description of what services and resources are needed
to meet the service needs of the client and help
access those resources.

3. Coordination and referral. Assisting the client in
arranging for appropriate services and ensuring
continuity of care,

4. Follow-up and monitoring. Assessing ongoing
progress and ensuring services are delivered.

5. Education and counseling. Guiding the client and
developing a supportive relationship that promotes the
service plan.

E. Qualifications of providers.

Any duly enrolled provider which the department
determines is qualified who has signed an agreement with
Department of Medical Assistance Services to deliver
Maternity Care Coordination services. Qualified service
providers will provide case managemeni regardless o
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their capacity to provide any other services under the
Plan. A Maternity Care Coordinator is the Registered
Nurse or Social Worker employed by a qualified service
provider who provides care coordination services to
eligible clients, The RN must be licensed in Virginia and
should have a minimum of one year of experience in
community health nursing and experience in working with
pregnant women. The Social Worker (MSW, BSW) must
have a minimum of one year of experience in health and
human services, and have experience im working with
pregnant women and their families. The Maternity Care
Coordinator assists clients in accessing the health care and
social service system in order that outcomes which
contribute to physical and emotional health and wellness
can be obhtained.

F. The state assures that the provision of case
management services will not restrict an individuals free
choice of providers in violation of § 1902(a)(23) of the
Act.

1. Eligible recipients will have free choice of the
providers of case management services,

2. Eligible recipients will have free choice of the
providers of other medical care under the plan.

G. Payment for case management services under the
plan shall not duplicate payments made to public agencies
¥ private entities under other program authorities for this
jame purpose.

§ 2. Seriously mentally ill adults and emotionaily disturbed
children,

A, Target Group.

The Medicaid eligible individual shall meet the
DMHMRSAS definition for “serious mental illness,” or
“serious emotional disturbance in children and
adolescents.”

1. An active client for case management shail mean
an individual for whom there is a plan of care in
effect which requires regular direct or client-related
contacts or communication or activity with the client,
family, significant others, service providers, and others
including a minimumn of one face-to-face contact
within a 90-day period. Billing can be submitted only
for months in which direct or client-related contacts,
activity or communications occur,

2. There shall be no maximum service limits for case
management services except case management
services for individuals residing in institutions or
medical facilities. For these individuals, reimbursement
for case management shall be limited to 30 days
immediately preceding discharge. Case management
for institutionalized individuals may be billed for no
more than two predischarge periods in 12 months.

B. Areas of state in which services will be provided:
B Entire state.

O Only in the following geographic areas (authority of
section 1915(g)(1) of the Act is invoked to provide
services less than Statewide:

C. Comparability of services.

O Services are provided in accordance with section
1902(a)(10)(B) of the Act.

Services are not comparable in amount, duration, and
scope. Authority of section 1915(g)(1) of the Act is
invoked to provide services without regard to the
requirements of section 1902{a)(10)(B) of the Act.

D. Definition of services; mental health services.

Case management services assist individual children and
adults, in accessing needed medical, psychiatric, social,
educational, vocational, and other supports essential to
meeting basic needs. Services to be provided include:

1. Assessment and planning services, to include
developing an Individual Service Plan (does not
include performing medical and psychiatric assessment
but does include referral for such assessment);

2. Linking the individual to services and supports
specified in the individualized service plan;

3. Assisting the individual directly for the purpose of
locating, developing or obtaining needed services and
TeSOUrCes;

4, Coordinating services and service planning with
other agencies and providers involved with the
individual;

5. Enhancing community
other entities to arrange community access and
invelvement, including opportunities to learn
community living skills and use vocational, civic, and
recreational services;

integration by contacting

6. Making collateral contacis with the individuals’
significant others to promote implementation of the
service plan and community adjustment;

7. Follow-up and monitoring to assess ongoing progress
and to ensure services are delivered; and

8. Education and counseling which guides the client
and develops a supportive relationship that promotes
the service plan.

E. Qualifications of providers.

1. Services are not comparable in amount, duration,
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and scope. Authority of § 1915(g)(1) of the Act is
invoked to limit case management providers for
individuais with menial retardation and individuals
with serious/chronic mental illness to the Community
Services Boards only to enable them to provide
services to seriously/chromically mentally ill or
mentally retarded individuals without regard to the
requirements of § 1802(a)(10)(B) of the Act.

2. To qualify as a provider of services through DMAS
for rehahbilitative mental health case management, the
provider of the services must meet certain criteria.
These criteria shall be:

a. The provider shall guarantee that clienis have
access {o emerpency services on a 24-hour basis;

b. The provider shall demonstrate the ability to
serve individuals in need of comprehensive services
regardless of the individual's ability to pay or
eligibility for Medicaid reimbursement;

¢. The provider shall have the administrative and
financial management capacity to meet state and
federal requirements;

d. The provider shall have the abilily to document
and mainiain individual case records in accordance
with siate and federal requiremenis;

e. The services shall be in accordance with the
Virginia Comprehensive State Plan for Mental
Health, Mental Reiardation and Substance Abuse
Services; and

f. The provider shall be certified as a mental health
case management agency by the DMHMRSAS.

3. Providers may bill Medicaid for mental health case
management only when the services are provided by
qualified mental health case managers. The case
manager shali possess a combination of mental health
work experience or relevani education which indicates
that the individual possesses the following knowledge,
gkills, and abilities. The incumbent shall have at eniry
level the following knowledge, skills and abilities.
These shalli be documented or observable in the
application form or supporting documentation or in the
interview (with appropriate docurnentation).

a. Knowledge of:

(1) The nature of serious mental iliness in adults
and serious emotional disturbance in children and
adolescents;

{(2) Treaiment modalities and intervention
techniques, such as behavior management,
independent living skills training, supportive
counsgeling, family education, crisis intervention,
discharge planning and service coordination;

(3) Different types of assessments, including
functional assessment, and their uses in service
planning;

(4) Consumers’ righits;

(5) Local community resources and service delivery
systems, including support services (e.g. housing,
financial, social welfare, dental, educational,
transportation, communication, recreational,
vocational, legal/advocacy), eligibility criteria and
intake processes, termination criteria and
procedures, and generic community resources (e.g.
churches, clubs, self-help groups);

(6) Types of mental health programs and services;

(7) Effective oral, written and interpersonal
communication; principles and techmiques;

{8) General principies of record documentation; and

() The service planning process and major
components of a service plan.

b. Skills in:
(1) Interviewing;

(2) Observing, recording and reporting on ar
individual’s functioning; '

(3) Identifying and documenting a consumer’s needs
for resources, services and other supports;

(4) Using information from assessments, evaluations,
observation and interviews to develop service plans;

(5) Identifying services within the community and
established service system to meet the individual's
needs;

(6) Formulating, writing and implementing
individualized service plans to promote goal
attainment for persons with serious mental illness
and emotional disturbances ;

{7y Negotiating with consumers and service
providers;

(8) Coordinating the provision of services by diverse
public; and private providers;

(9) Identifying community resources and
organizations and coordinating resources and
activities; and

(10) Using assessment tools (e.g. level of function
scale, life profile scale).

c. Abilities to:
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(1) Demonstrate a positive regard for consumers
and their families (e.g. treating consumers as
individuals, allowing risk taking, avoiding stereotypes
of people with mental illness, respecting consumers’
and families’ privacy, believing consumers are
valuable members of society);

(2) Be persistent and remain objective;

(3) Work as a team member, maintaining effective
inter- and intra-agency working relationships;

{4) Work independently, performing position duties
under general supervision;

(5) Communicate effectively, verbally and in writing;

and
(6) Establish and maintain ongoing supportive
relationships.

F. The state assures that the provision of case

management services will not. restrict an individual's free
choice of providers in violation of § 1902(a)(23) of the
Act.

1. Eligible recipients will have free choice of the
providers of case management services.

2. Eligibte recipients will have free choice of the
providers of other medical care under the plan.

G. Payment for case management services under the
plan shall not duplicate payments made to public agencies
or private entities under other program authorities for this
same purpose.

§ 3. Youth at risk of serious emotional disturbance.

A. Target Group.

Medicaid eligible individuals who meet the DMHEMRSAS
definition of youth at risk of serious emotional disturbance.

1. An active client shall mean an individual for whom
there is a plan of care in effect which requires

regular direct or client-related contacts or
communication or activity with the client, family,
service providers, significant others and others

including a minimum of one face-to-face contact
within a 90-day period. Billing can be submitted only
for months in which direct or client-related contacts,
activity or communications occur.

2. There shall be no maximum service limits for case
management services except case management
services for individuals residing in institutions or
medical facilities. For these individuals, reimbursement
for case management shall be limited to thirty days
immediately preceding discharge. Case management
for institutionalized individuals may be billed for no

more than two predischarge periods in 12 months.
B. Areas of state in which services will be provided:

Entire state,

1 Only in the following geographic areas (authority of
section 1915(g)(1) of the Act is invoked to provide
services less than Statewide:

C. Comparability of services.

O Services are provided in accordance with section
1902(a){10)(B) of the Act.

K Services are not comparable in amount, duration, and
scope. Authority of section 1915(g)(1) of the Act is
invoked to provide services without regard to the
requirements of section 1902(a){10)(B) of the Act.

D. Definition of services; mental health services.

Case management services assist youth at risk of serious
emotional disturbance in accessing needed medical,
psychiatric, social, educational, wvocational, and other
supports essential to meeting basic needs. Services to be
previded include:

1. Assessment and planning services, to
developing an Individual Service Plan;

include

2. Linking the individual directly to services and
supporis specified in the treatment/services plan;

3. Assisting the individual directly for the purpose of
locating, developing or obtaining needed services and
resources;

4. Coordinating services and service planning with
other agencies and providers involved with the
individual;

5. Enhancing community integration by contacting
other entities to arrange community access and
involvement, including opportunities te learn
community living skilis, and use vocational, civic, and
recreational services;

6. Making collateral contacts which are nontherapy
contacts with an individual's significant others to
promote treatment or community adjustment;

7. Following-up and moniforing to assess ongoing
progress and ensuring services are delivered; and

8. Education and counseling which guides the client
and develops a supportive relationship that promotes
the service plan.

E. Qualifications of providers.
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1. To qualify as a provider of case management
services to youth at risk of serious emotional
disturbance, the provider of the services must meet
certain criteria. These criteria shall be:

a. The provider shall guarantee that clients have
access to emergency services on a 24-hour basis;

b. The provider shall demonstrate the ability to
serve individuals in need of comprehensive services
regardless of the individual’s ability to pay or
eligibility for Medicaid reimbursement;

¢. The provider shall have the administrative and
financial managemeni capacity to meet state and
federal requirements;

d. The provider shall have the ability to document
and maintain individua! case records in accordance
with siate and federal requirements;

e. The services shall be in accordance with the
Virginia Comprehensive State Plan for Mental
Health, Mental Retardation and Substance Abuse
Services; and

f. The provider shall be certified as a mental health
case management agency by the DMHMRSAS.

2, Providers may bill Medicaid for mental health case
management to youth at risk of serious emotional
disturbance only when the services are provided by
qualified mental healih case managers. The case
marnager shall possess a combination of mental health
work experience or relevant education which indicates
that the individual possesses the following knowledge,
skills, and abilities. The incumbent shall have at entry
level the following knowledge, skills and abilities.
These shall be documented or observable in the
application form or supporting documentation or in the
interview (with appropriate documentation).

a. Knowledge of:

(1) The nature of serious mental illness in adulis
and serious emotional disturbance in children and
adolescents;

{2) Treatment modalities and intervention
technigues, such as behavior management,
independent living skills training, supportive
counseling, family education, crisis interventjon,
discharge planning and service coordination,

(3) Different types of assessments, including
functional assessment, and their uses in service
planning;

(4) Consumer’s rights;

{5) Local community resources and service delivery

gystems, including support services (e.g. housing,
financial, social welfare, dental, educational,
transportation, communication, recreational,
vocational, legal/advocacy), eligibility criteria and
intake processes, termination criteria and
procedures, and generic community resources (e.g.
churches, clubs, self-help groups);

(6) Types of mental health programs and services;

(7) Effective oral, wriiten and interpersonal
communication principles and techniques;

(8) General principles of record documentation; and

(9) The service planning process and major
components of a service plan,

b. Skills in:
(1) Interviewing;

{2) Observing, recording and reporting on an
individual's funciioning;

(3) Identifying and documenting a consumer’s needs
for resources, services and other supports;

(4) Using information from assessments, evaluations,
observation and interviews to develop service plans; ;

(5) lIdentifying services within the community and
established service sysiem to meet the individual's
needs;

{6) Formulating, writing and implementing
individualized service plans to promote goal
attainment for persons with serious mental illness
and emotional disturbances;

(7) Negotiating with consumers and service
providers;

(8) Coordinating the provision of services by diverse
publi¢c and private providers;

(9) Identifying community resources and
organizations and coordinating resources and
activities; and

(10) Using assessment tools (e.g. level of function
scale, life profile scale).

¢. Abilities to:

(1) Demonstrate a positive regard for consumers
and their families (e.g. treating consumers as
individuals, allowing risk taking, avoiding stereotypes
of people with mental iliness, respecting consumers’
and families’ privacy, bhelieving consumers are
valuable members of society); '
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{2) Be persistent and remain objective;

(3) Work as a team member, maintaining effective
inter- and intra-agency working relationships;

(4) Work independently, performing pcsition duties
under general supervision;

(5) Communicate effectively, verbally and in writing;

and
(6) Establish and maintain ongoing supportive
relationships.

F. The state assures that the provision of case

management services will not restrict an individual’s free
choice of providers in viclation of § 1902(a)(23) of the
Act.

1. Eligible recipients will have free choice of the
providers of case management services.

2. Eligible recipients will have free choice of the
providers of other medical care under the plan.

G. Payment for case management gervices under the
plan shall not duplicate payments made to public agencies
or private entities under other program authorities for this
same purpose.

; 4. Individuals with mental retardation.
A, Target group.

Medicaid eligible individuals who are mentally retarded
as defined in state law.

1. An active client for mental retardation case
management shall mean an individual for whom there
is a plan of care in effect which requires regular
direct or client-related contacts or communication or
activity with the client, family, service providers,
significant others and others including a minimum of
one face-to-face contact within a 90-day period. Billing
can be submitted only for months in which direct or
client-related contacts, activity or communications
occur,

2. There shall be no maximum service limifts for case
management services except case management
services for individuals residing in institutions or
medical facilities. For these individuals, reimbursement
for case management shall be limited to thirty days
immediately preceding discharge. Case management
for institutionalized individuais be hbilled for no more
than two predischarge periods in twelve months.

B. Areas of state in which services will be provided:

& Entire state.

O Only in the following geographic areas (authority of
section 1915(g)(1} of the Act is invoked to provide
services less than statewide:

C. Comparability of services.

O Services are provided in accordance with section
1902(a)(10)(B) of the Act.

K Services are not comparable in amount, duration, and
scope. Authority of section 1915(g){1) of the Act is
invoked to provide services without regard to the
requirements of section 1902(a}(10)(B) of the Act.

D. Definition of services.
Mental retardation services to be provided include:

1. Assessment and planning services, to include
developing a Consumer Service Plan (does not include
performing medical and psychiatric assessment but
does include referral for such assessment);

2. Linking the individual to services and supports
specified in the consumer service plan;

3. Assisting the individual directly for the purpose of
locating, developing or obtaining needed services and
resources;

4, Coordinating services and service planning with
other agencies and providers involved with the
individual;

5. Enhancing community integration by contacting
other entities {o arrange community access and
involvement, including opportunities to learn
community living skills, and use vocaticnal, civic and
recreational services;

6. Making collateral contacts with the individual's
significant others to promote implementation of the
service plan and community adjustment;

7. Following-up and mmonitoring to assess ongoing
progress and ensuring services are delivered; and

8. Education and couaseling which guides the client
and develops a supportive relationship that promotes
the service plan.

E. Qualifications of providers.

1. Services are not comparable in amount, duration,
and scope. Authority of § 1915(g)(1) of the Act is
invoked to limit case management providers for
individuals with mental retardation and serious/chronic
mental illness to the Community Services Boards only
to enable them to provide services to
serious/chronically mentally ill or mentally retarded
individuals without regard to the requirements of §
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1962(a){10) (B} of the Act.

2. To qualify as a provider of services through DMAS
for rehabilifative mental retardation case management,
the provider of the services must meet certain
criteria. These criteria shall be:

a. The provider shall guarantee that clients have
access to emergency services on a 24-hour basis;

b. The provider shall demonstrate the ability to
serve individuals in need of comprehensive services
regardless of the individual’s ability to pay or
eligibility for Medicaid reimbursement;

¢. The provider shall have the administrative and
financial management capacity to meet siate and
federal requirements;

d. The provider shall have the ability to document
and maintain individual case records in accordance
with state and federal requirements;

e, The services shall be in accordance wiih the
Virginia Comprehensive Staie Plan for Mental
Health, Mental Retardation and Substance Abuse
Services, and

I. The provider shall be certified as a mental
retardation case management agency by the
DMHMRSAS.

3. Providers may bill for Medicaid mental retardation
case management only when the services are provided
by qualified mental refardation case managers. The
case manager shall possess a combination of mental
retardation work experience or reievant education
which indicates that the individual possesses the
following knowledge, skilis, and abilities. The
incumbent shall have at entry level the following
kncwledge, skills and abilities. These shall be
documented or observable in ithe application form or
supporting documentation or in the interview (with
appropriate documentation).

a. Knowledge of:

(1) The definition, causes and program philosophy
of mental retardation;

(2) Treatment modalities and intervention
techniques, such &as behavior management,
independent living skills ({raining, supportive
counseling, family education, crisis intervention,
discharge planning and service ceordination;

(3) Different types of assessmenis and their uses in
program planning;

{4) Consumers’ rights;

(8) Local communily resources and service delivery
systems, incloding support services, eligibility criferia
and intake process, termination criteria and
procedures and generic community resources;

€6) Types of mental reiardation programs and
services:

(7) Effective oral, written and interpersonal
communication principles and techniques;

(8) General principles of record documentation; and

(5) The service planning process and fhe major
compenents of a service plan.

b. Skills in:
(1} Interviewing;

(2) Negotiating with consumers and service
providers;

(3) Observing, recording and reporting behaviors;

{4) Identifying and documenting a consumer’s needs
for resources, services and other assistance;

(5) Identifying services within the established
service system to meet the consumer’s needs;

(6) Coordinating the provision of services by diverse‘
public and privaie providers;

(7) Using information from assessments, evaluations,
observation and interviews to develop service plans;

(8 Formulating, writing and implementing
individualized consumer service pians fo promoie
goal attainment {for individuals with mental
retardation;

(9) Using assessment tools; and

(10) Identifying community resources and
organizations and coordinating resources and
activities,

¢. Abilities to:

(1} Demonsirate a positive regard for consumers
and their families {e.g. (reating consumers as
individuals, allowing risk taking, avoiding stereotypes
of people with mental retardation, respecting
consumers’ and families’ privacy, believing
CONSUINErS can grow);

(2) Be persisteni and remain objective;

(3) Work as teamn member, maintaining effective
inter- and intra-agency working relationships; s
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(4) Work independently, performing position duties
under general supervision,

(5) Communicate eifectively, verbally and in writing;

and
{6) Establish and maintain ongoing supportive
relationships.

F. The state assures that the provision of case

management services will not restrict an individual’'s free
choice of providers in violation of § 1902(a)(23) of the
Act.

1. Eligible recipients will have free choice of the
providers of case management services,

2, Eligible recipients will have free choice of the
providers of other medical care under the plan.

G. Payment for case management services under the
plan shall not duplicate payments made {o public agencies
or private entities under other program authorities for this
same purpose.

§ 5. Individuals with mental retardation and related
conditions who are participants in the home and
community-based care waivers for persons with mental
retardation and related conditions.

A, Target group.

Medicaid eligible individuals with mental retardation and
related conditions, or a child under six years of age who
is at developmental risk, who have been determined to be
eligible for home and community based care waiver
services for persons with mental retardation and related
conditions. An active client for waiver case management
shall mean an individual who receives a minimum of one
face-to-face contact every two months and monthly
on-going case management interactions. There shall be no
maximum service iimits for case management services,
Case management services must be preauthorized by
DMAS after review and recommendation by the care
coordinator employed by DMHMRSAS and verification of
waiver eligibility.

B. Areas of state in which services will be provided:
& Entire State
(0 Only in the following geographic areas (authority of §
1915(g)(1) of the Act is invoked to provide services
less than statewide.
C. Comparability of services.

O Services are provided in accordance

1902(a) (10)(B) of the Act.

with §

% Services are not comparable in amount, duration, and

scope, Authority of § 1915(g)(1) of the Act is invoked
to provide services without regard to the requirements
of § 1902(a)(10)(B) of the Act,

D. Definition of services.

Mental retardation case management services ifo be
provided include:

1. Assessment and planning services to include
developing a Consurner Service Plan (does not include
performing medical and psychiatric assessment but
does include referral for such assessment);

2. Linking the individual to ~services and supports
specified in the consumer service plan;

3. Assisting the individual directly for the purpose of
locating, developing or cbtaining needed services and
resources, .

4. Coordinating services with other agencies and
providers involved with the individual;

5. Enhancing community integration by contacting
other entities to arrange community access and
involvement, including opportunities to learn
community living skills, and use vocational, civic and
recreational services;

6. Making collateral contacts with the individual's
significant others to promote implementation of the
service plan and community adjustment;

7. Following-up and moniforing to assess ongoing
progress and ensuring services are delivered: and

8. Education and counseling which guide the client
and develop a supportive relationship that promotes
the service plan.

E. Qualifications of providers.

1. Services are not comparable in amount, duration,
and scope. Authority of § 1915(g)(1) of the Act is
invoked to limit case management providers for
individuals with mental retardation and serious/chronic
mental illness to the community services boards only
to enable them to provide services to
seriously/chronically mentally il or menially retarded
individuals without regard to the requirements of §
1902(a)(10)(B) of the Act.

2. To qualify as a provider of services through DMAS
for rehabilitative mental retardation case management,
the provider of the services must meet certain
criteria. These criteria shall be:

a. The provider shall guaraniee that clients have
access o emergency services on a 24-hour basis;
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b. The provider shall demonstrate the ability to
serve individuals in need of comprehensive services
regardless of the individuals’ ability to pay or
eligibility for Medicaid reimbursement;

¢. The provider shall have the administrative and
financial management capacity to meet state and
federal requirements;

d. The provider shall have the ability to document
and maintain individual case records in accordance
with state and federal requirements;

e. The services shall be in accordance with the
Virginia Comprehensive State Plan for Mental
Health, Mental Retardation and Substance Ahuse
Services; and

f. The provider shall be certified as a mental
retardation case management agency by the
DMHMRSAS.

3. Providers may bill for Medicaid mental retardation
case management only when the services are provided
by gualified mental retardation case managers. The
case manager shall possess a combination of mental
retardation work experience or relevant education
which indicates that the individual possesses the
following knowledge, skills, and abilities at the entry
level, These shall be documented or observable in the
application form or supporting documentation or in the
interview (with appropriate documentation).

a. Knowledge of:

(1) The definition, causes and program philosophy
of mental retardatton,

(2) Treatment modalities and intervention
techniques, such as behavior management,
independent living skills training, supportive
counseling, family education, crisis intervention,
discharge planning and service coordination,

(3) Different types of assessments and their uses in
program planning,

(4) Consumers’ righis,

(5) Local service delivery systems, including support
services,

(6) Types of mental retardation programs and
services.

components of a service plan.
b. Skills in:
(1) Interviewing,

(2) Negotiating with consumers and service
providers,

(3) Observing, recording and reporting behaviors,

(4) Identifying and documenting a consumer’s needs
for resources, services and other assistance,

(5) Identifying services within the established
service system o meet the consumer’s needs,

(6) Coordinating the provision of services by diverse
public and private providers,

{7) Analyzing and planning for the service needs of
mentally retarded persons,

(8) Formulating, writing and implementing
individualized consumer service plans to promote
goal attainment for individuals with mental
retardation, and

(%) Using assessment tools.
¢. Abilities to:

(1) Demonstrate a positive regard for consumers
and their families (e.g.,, treating consumers as
individuals, allowing risk taking, aveiding stereotypes
of mentally retarded pecple, respecting consumers’
and farnilies’ privacy, believing consumers can
Brow),

(2) Be persisteni and remain objective,

(3) Work as teamm member, mainfaining effective
interagency and intraagency working relationships,

{4) Work independently, performing position duties
under general supervision,

(8) Communicate effectively, verbally and in writing,
and

{6) Establish and wmaintain ongoeing supportive
relationships.

F. The state assures that the provision of case

management services will not restrict an individual’s free
(7) Effective oral, writter and interpersonal choice of providers in violation of § 1902¢a)(23) of the

communication principles and techniques, Act.

(8) General principles of record documentation, and

{9) The service planning process and the major

Eligible recipienis will have free choice of the

providers of case management services.
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2, Eligible recipients will have free choice of the
providers of other medical care under the plan.

G. Payment for case management services under the
plan shall not duplicate payments made to public agencies
or private entities under other program authorities for this
same purpose.

§ 6. Case management for the elderly.

A. Target group.

Persons age 60 and over who have heen screened
through a Case Management Pilot Project approved by the
Long-Term Care Council and found fo be dependent in two
or more of the following activities of daily living: (i}
bathing, (ii) dressing, (iii) toileting, (iv) transferring, (v)
continence, or (vi) eating.

B. Areas of state in which services will be provided:

O Entire state.

X Only in the following geographic areas (authority of §
1915(g)(1)) of the Act is invoked to provide services
less than statewide:

a. Fairfax County and the cities of Falls Church and
Fairfax;

b. Planning Districts 1, 2, 3 (except for Washington
County and the City of Bristol), 4, 17, 18, 20, 21, 22.

€. Comparability of services.

O Services are provided
1802(a)(10)(B) of the Act.

in accordance with §

Services are not comparable in amount, duration, and
scope. Authority of § 1915(g){1) of the Act is invoked
to provide services without regard to the requirements
of § 1902(@)(10)(B) of the Act.

D. Definition of services.

1. Assessment. Determining client’s service needs,
which include psychosocial, nutritional and medical.

2. Service planning. Developing an individualized
description of what services and resources are needed
to meet the service needs of the client and help
access those resources.

3. Coordination and referral. Assisting the client in

arranging for appropriate services and ensuring
continuity of care.
4, Follow-up and monitoring. Assessing ongoing

progress, ensuring services are delivered, and
periodically reassessing need to determine appropriate
revisions to the case management plan of care.

E. Qualifications of providers.

To qualify as a provider of case management for the
elderly, the provider of services must ensure that claims
are submitted for payment only when the services were
performed by case managers meeting these qualifications.
The case manager must possess a combination of work
experience or relevant education which indicates that the
individual possesses the following knowledge, skills, and
abilities. The case manager must have these knowledge,
skills, and abilities at the entry level which must be
documented or observable in the application form or
supporting documentation or in the interview (with
appropriate documentation).

1. Knowledge of:

a. Aging and the impact of disabilities and illnesses
on aging;

b. Conducting client assessments (including
psychosocial, health and functional factors) and their
uses in care planning;

¢. Interviewing techniques;

d. Consumers’ rights;

e. Local human and health service delivery systems,

including support services and public benefiis
eligibility requirements;
f. The principles of human behavior and

interpersonal relationships;

g. [Effective oral, written, and interpersonal
communication principies and techniques;

h. General principles of record documentation;

i. Service planning process and the
components of a service plan.

major

2. Skills in:
a. Negotiating with consumers and service providers;
b. Observing, recording and reporting behaviors;

c. Identifying and documenting a consumer’s needs
for resources, services and other assistance;

d. Identifying services within the established services
system to meet the consumer’s needs;

e. Coordinating the provision of services by diverse
public and private providers;

{. Analyzing and planning for the service needs of
elderly persons.

Vol. 10, Issue 8

Monday, January 10, 1994

2021



Proposed Regulations

3. Abilities to:

a. Demonstrate a positive regard for consumers and
their families;

b. Be persistent and remain objective;

c. Work as a team member, mainiaining effective
inter- and intra-agency working relationships;

d. Work independently, performing position duties
under general supervision,

e. Communicate effectively, verbally and in writing.

f. Develop a rapport and to communicate with
different tvpes of persons from diverse cultural
backgrounds;

g. Interview.

4. Individuals meeting all the above qualifications shali
be considered a qualified case manager; however, it i
preferred that fhe case manager possess a minimum
of an undergraduate degree in a human services field
or be a licensed nurse. In addition, it is preferable
that the case manager have two years of satisfactory
experience in the human services field worlking with
the elderly.

F. The state assures that the provision of case
management services will not resirict an individual's free
choice of providers in viclation of § 1902(a)(23) of the
Act.

1. Eligible recipienis will have free choice of the
providers of case management services.

2. Eligible recipients will have free choice of the
providers of other medical care under the plan.

G. Payment for case management services under the
plait does not duplicate payments made fo public agencies
or private entities under other program authorities for this
same purpose.

H. Case management services to the elderly shall be
limited to no more than four months without authorization
frem the Depariment of Medical Assistance Services.

§ 7. Case management for recipients of auxiliary grants.

A. Target group.

Recipients of optional state supplements (auxiliary
grants) who reside in licensed adult care residences.

B. Areas of state in which services will be provided:

bd Entire stafe

1 Only in the following geographic areas (authority of
§ 1915gk1) of the Act is invoked to provide services
less than statewide.

C. Comparability of services.

0O Services are provided in accordance with §
180FafI0FB) of the Act.

&4 Services are not comparable in amount, duration,
and scope. Authority of § I191%gkl) of the Act is
invoked lo provide services without regard to the
requirements of § 1902 a)10YB) of the Act.

D. Definilion of services.

. The case management services will provide assessment,
serwvice location, coordination and monitoring for aged,
blind and disabled mdividuals who are applying for an
optional state supplement (auxiliary grant) to pay the cost
of residentfial or assisted Iiving care in a licensed adult
care residence in order fo facilitate access fo and recerpt
of the most appropriale placement. In addition, the case
management services wWill provide for periodic
reassessment to determine whether the placement
continues to meet the needs of the recipient of optional
state supplement (auxiiary grant) and to arrange for
transfer fo a more appropriate placement or arrange for
supplemental services as the needs of the individual
change.

E. Qualifications of providers.

A qualified case manager for recipients of auxiliary
grants must be a qualified employee of a human service
agency as required in § 63.1-25.1 of the Code of Virginia.
To qualify as a provider of case management for the
elderly, the human service agency:

1. Must employ or contract for case managers Who
have experience or have been ifrained in establishing,
and in periodically reviewing and revising, individual
community care plans and in the provision of case
management services to elderly persons and to
disabled adults;

2. Must have signed an agreement with the
Department of Medical Assistance Services to deliver
case management services to aged, blind and disabled
recipients of optional state supplements (auxiliary
granis);

3. Shall have writien procedures for assuring the
quality of case management services;

4. Must ensure that claims are submitted for payrnent
only when the services were performed by case
managers meeting these qualifications. The case
manager musi possess a combination of work
experience in human services or health care and
relevant education which indicates that the individuo
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possesses the following knowledge, skills, and abilities
at entry level. These must be documented on the job
application form or supporting documentation.

a. Knowledge of:

(1) Aging and the impact of disabilities and ilinesses
on aging;

(2} Conducting client assessments (inciuding
psychosocial, heaith and functional factors) and
their uses In care planning;

(3} Interviewing fechnigiies;

(4) Consumers’ rights;

(5 Local human and health service delivery

systems, Including support services and public
benefits eligibility requirements;

(6) The principles of human behavior and
interpersonal relationships;
(7} Effective oral, written, and interpersonal

communication principles and techrniques;
{8) General principles of record documentation;

{9} Service planning process
components of a service plan,

and the major

b. Skills in:

(I} Negotialing with
providers;

consumers and service

(2} Observing, recording and reporting behaviors;

(3) Identifying and documenting a consumer's needs
for resources, services and other assistance;

(4) Identifying services within the established
services system to meet the consumer’s needs;

(5) Coordinating the provision of services by diverse
public and private providers;

(6} Analyzing and planning for the service needs of
elderly or disabled persons;

c. Abilities to:

(1) Demonstrate a positive regard for consumers
and their families,

(2) Be persistent and remain objective;

(3) Work as a team member, maintaining effective
inter- and intra-agency working relationships;

{4} Work independently, performing position duties
under general supervision,

(3) Communicate effectively, verbally and in writing.

(6) Develop a rapport and communicate with
different types of persons from diverse culfural
backgrounds,

(7) Interview.

5. Individuals meeting all the above qualifications
shall be considered a qualified case manager;
however, it is preferred that the case manager
possess a4 minimum of an undergraduate degree in a
human services field, or be a licensed nurse. In
addition, it is preferable that the case manager have
two years of experience in the human services field
working with the aged or disabled.

6. To obtain DMAS payment, the case management
provider must maintain in a resident’s record a copy
of the resident's assessment, plan of care, all
reassessments, and documentation of all confacts,
including but not limited to face-toface contacts with
the resident, made in regard to the reside?.

F. The state assures thal the provision of case
management services will not restrict an ndividual's free
choice of providers in violation of § 1904a¥23} of the Act.

G. Payment for case management services under the
plan does not duplicate payments made to public agencies
or private entities under other program authorities for
this same purpose.

H. Payment for case muanagement services is limited fo
no more than one visit during each calendar quarter. In
order fo bill for case management services during a
calendar quarter, the case manager must comply with the
documnentation requirements of subsection E of this
section and have documented contact with the resident
during that quarter.

VR 460-02-3.1308, Standards Established and Methods
Used to Assure High Quality Care.

The following is a description of the standards and the
methods that will be used to assure that the medical and
remedial care and services are of high quality:

§ 1. Institutional care will be provided by facilities
qualified to participate in Title XVIII and/or Title XIX.

§ 2. Utilization control.
A, General acute care hospitals.
1. The Commonwealth of Virginia is required by state

law to take affirmative action on all hospital stays
that approach 15 days. It is a requirement that the
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hospitals submii to the Department of Medical
Assistance Services complete information on all
hospital siays where there is a need to exceed 15
days. The various documents which are submitted are
reviewed by prefessional program staff, including a
physician who determines if additional hospitalization
is indicated. This review not only serves as a
mechanism for approving additional days, but allows
physicians on the Department of Medical Assistance
Serviceg’ staff to evaluate patient documents and give
the Program an insight into the quality of care by
individual patient. in addition, hospital representatives
of the Medical Assistance Program visit hospitals,
review the minutes of the Utilization Review
Committee, discuss patient care, and discharge
planning.

2. In each case for which payment for inpatient
hospital services, or inpatient mental hospital services
is made under the State Plan:

a. A physician must certify at the time of admission,
or if later, the fime the individual applies for
medical assistance under the State Plan that the
individual requires inpatient hospital or mental
hospital care.

L. The physician, or physician assistant under the
supervision of a physician, must recertify, at least
every 80 days, that patients continue fto reguire
inpatient hospital or mental hospital care.

¢. Such services were furnished under a plan
established and periodically reviewed and evaluated
by a physician for inpatient hospital or mental
hospital services.

B. Long-stay acute care hospitais (nonmental hospitals).

1. Services for adults in long-siay acute care hospitals.
The population to be served includes individuals
requiring mechanical ventilation, ongoing intravenous
medication or nuirition adminisiration, comprehensive
rehabilitative therapy services and individuals with
communicable diseases requiring universal or
respiratory precautions.

a. Longstay acute care hospital stays shall be
preauthorized by the submission of a completed
comprehensive assessment instrument, a physician
certification of the need for longstay acute care
haspital placement, and any additional information
that justifies the need for intensive services.
Physician certification must accompany the request.
Periods of care not authorized by DMAS shall not
be approved for payment.

b. These individuals must have longderm health
conditions requiring close medical supervision, the
need for 24-hour licensed nursing care, and the
need for specialized services or equipment needs.

¢. At a minimum, these individuals must require
physician visits at least once weekly, licensed
nursing services 24 hours a day (a registered nurse
whose sole responsibility is the designated unit must
be on the nursing unit 24 heurs a day on which the
resident resides), and coordinated multidisciplinary
ieam approach to meet needs that must include
daily therapeutic leisure activities.

d. In addition, the individual must meet at least one
of the following requirements:

(1) Must reguire two out of three of the following
rehabilitative services: physical therapy, occupational
therapy, speech-pathology services; each required
therapy must be provided daily, five days per week,
for a minimum of one hour each day; individual
must demonsirate progress in overall rehabilitative
plan of care on & monthly basis; or

(2) Must require special equipment such as
mechanical ventilators, respiratory therapy
equipment (that has to be supervised by a licensed
nurse or respiratory therapist), monitoring device
(respiratory or cardiac), kinetic therapy; or

(3) The individual must require at least one of the
following special services:

(a) Ongoing administration of intravenous
medications or nuirition (i.e. tofal parenteral
nutrition (TPN), antibiotic therapy, narcotic
administration, etc.);

{b) Special infection conirol precautions such as
universal or respiratory precaution (this does not
include handwashing precautions only);

(c) Dialysis treatment that is provided on-unit (i.e.
peritoneal dialysis);

(d) Daily respiratory therapy treatmenis that must
be provided by a licensed nurse or a respiratory
therapist;

(e) Extensive wound care requiring debridement,
irrigation, packing, etc., more than {wo times a day
(i.e. grade IV decubiti; large surgical wounds that
cannot be closed; second- or third-degree burns
covering more than 109 of the body); or

(f) Ongoing management of multiple unstable
ostomies (a single ostomy does not constifute a
requirement for special care) requiring frequent
care (i.e. sucfioning every hour; stabilization of
feeding; stabilization of elimination, etc.).

e. Utilization review shalli be performed to
determine if services are appropriately provided and
to ensure that the services provided to Medicaid
recipients are medically necessary and appropriate,
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Services not specifically documented in the
individuals’ medical records as having been
rendered shall bhe deemed not to have been
rendered and no coverage shall be provided.

f. When the individual no longer meets long-stay
acute care hospital criteria or requires services that
the facility is unable to provide, then the individual
must be discharged.

2. Services to pediatric/adolescent patients in long-stay
acuie care hospitals. The population fo be served shall
inciude children requiring mechanical ventilation,
ongoing intravenous medication or nutrition
administration, daily dependence on device-based
respiratory or nuiritional support (iracheosiomy,
gastrostomy, eic.), comprehensive rehabilitative
therapy services, and those children having
communicable diseases requiring universal or
respiratory precautions (excluding normal childhood
diseases such as chicken pox, measles, strep throat,
etc.) and with terminal illnesses.

a. Long-stay acute care hospital stays shall be
preauthorized by the submissicn of a completed
comprehensive assessment instrument, a physician
certification of the need for longstay acute care,
and any additional information that justifies the
need for intensive services. Periods of care net
authorized by DMAS shall not be approved for
payment.

b. The child must have ongoing health conditions
requiring close medical supervision, the need for
24-hour licensed nursing supervision, and the need
for specialized services or equipment. The recipient
must be age 21 or under.

¢. The child must minimally require physician visits
at least once weekly, licensed nursing services 24
hours a day (a registered nurse whose sole
responsibility is that nursing unit must be on the
unit 24 hours a day on which the child is residing),
and a coordinated multidisciplinary team approach
to meet needs.

d. In addition, the child must meet one of the
following requirements;

(1) Must require two out of three of the following
physical rehabilitative services: physical therapy,
occupational therapy, speech-pathology services; each
required therapy must be provided daily, five days
per week, for a minimum of 45 minutes per day;
child must demonstrate progress in overall
rehabilitative plan of care on a monthly hasis; or

{(2) Must require special equipment such as
mechanical ventilators, respiratory therapy
equipment (that has to be supervised by licensed
nurse or respiratory therapist), monitoring device

(respiratory or cardiac), kinetic therapy, ete; or

(3) Must require ai least one of the following
special services:

(a) Ongoing administration of intravenous
medications or nutrition (i.e. total parenteral
nutrition (TPN), antibiotic therapy, narcotic
administration, etc.);

(b) Special infection control precautions such as
universal or respiratory precaution (this does not
include handwashing precautions only or isolation
for normal childhood diseases such as measles,
chicken pox, strep throat, etc.);

(¢) Dialysis treatment that is provided within the
facility (i.e. peritoneal dialysis);

(d) Daily respiratory therapy treatments that must
be provided by a licensed nurse or a respiratory
therapist;

(e) Extensive wound care requiring debridement,
irrigation, packing, etc. more than two times a day
(i.e. grade IV decubiti; large surgical wounds that
cannot be closed; second- or (third-degree burns
covering more than 10% of the body);

(fy Ostomy care requiring services by a licensed
nurse;

(g) Services required for terminal care.

e. In addition, the longstay acute care hospital must
provide for the educational and habilitative needs of
the child. These services must be age appropriate,
must meet state educational requirements, and must
be appropriate to the child’s cognitive level. Services
must also be individualized to meet the child’s
specific needs and must be provided in an organized
manner that encourages the child’s participation.
Services may include, but are not limited to, school,
active treatment for mental retardation, habilitative
therapies, social skills, and leisure activities.
Therapeutic leisure activities must be provided daily.

f. Utilization review shall be performed to
determine if services are appropriately provided and
to ensure that the services provided to Medicaid
recipients are medically necessary and appropriate.
Services not specifically documented in the patient's
medical record as having been rendered shall be
deemed not te have been rendered and no coverage
shall be .provided.

g. When the resident no longer meets longstay
hospital criteria or requires services that the facitity
is unable to provide, the resident must be
discharged.
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C. Nursing facilities.

1. Long-term care of residents in nursing facilities will
be provided in accordance with federal law using
practices and procedures that are based on the
resident’s medical and social needs and requirements.

2, Nursing facilities must conduct initially and
periodically a comprehensive, accurate, standardized,
reproducible assessment of each resident’s functional
capacity. This assessment must be conducted no later
than 14 days after the date of admission and promptly
after a significant change in the resident’s physical or
mental condition., Each resident must be reviewed at
least quarterly, and a complete assessment conducted
at Jeast annualiy.

3. The Department of Medical Assistance Services
shall conduct at least annually a validation survey of
the assessments completed by nursing facilities to
determine that services provided to the residents are
medically necessary and that needed services are
provided. The survey will be composed of a sample of
Medicaid residents and will include review of both
current and closed medical records.

4. Nursing facilities must submit to the Department of
Medical Assistance Services resident assessment
information at least every six months for utilization
review, If an assessment completed by the nursing
facility does not reflect accurately a resident's
capability te perform activities of daily living and
significant impairments in functional capacity, then
reimbursement to nursing facilities may be adjusted
during the next quarter’s reimbursement review. Any
individual who willfully and knowingly certifies (or
causes another individual to certify) a material and
false statement in a resident assessmeni is subject to
civil money penalties.

5. In order for reimbursement to be made to the
nursing facility for a recipient’s care, the recipient
must meet nursing facility criteria as described in
Supplement 1 to Attachment 3.1-C, Part 1 (Nursing
Facility Criteria).

In order for reimbursement to be made to the nursing
facility for a recipient requiring specialized care, the
recipient must meet specialized care criteria as
described in Supplement 1 io Attachment 3.1-C, Part 2
(Adult Specialized Care C(riteria) or Part 3
{Pediatric/Adolescent Specialized Care Criteria).
Reimbursement for specialized care must be
preauthorized by the Department of Medical
Assistance Services. In addition, reimbursement to
nursing facilittes for residents requiring specialized
care will only be made on a contraciual basis. Further
specialized care services reguirements are set forth
below.

In each case for which payment for nursing facility

services is made under the State Plan, a physician
must recommend at the time of admission or, if later,
the time at which the individual applies for medical
assisiance under the State Plan that the individual
requires nursing facility care.

6. For nursing facilities, a physician must approve a
recommendation that an individual be admitied to a
facility. The resident must be seen by a physician ai
least once every 30 days for the first 90 days after
admisgion, and at least once every 60 days thereafier.
At the option of the physician, required visits after the
initial visit may alternate between personal visits by
the physician and visits by a physician assistant or
nurse practitioner.

7. When the resident no longer meets nursing facility
criteria or requires services that the nursing facility is
unable to provide, then the resident must be
discharged,

8. Specialized care services,

a. Providers must be nursing facilities certified by
the Division of Licensure and Certification, State
Department of Heglth, and must have a current
signed participation agreement with the Department
of Medical Assistance Services to provide nursing
facility care. Providers must agree to provide care
to at least four residents who meet the specialized
care criteria for children/adolescents or aduits.

b. Providers must be able to provide the following
specialized services to Medicaid specialized care
recipients:

(1) Physician visits at least once weekly;

(2) Skilled nursing services by a regisiered nurse
available 24 hours a day;

(3) Coordinated multidisciplinary team approach to
meet the needs of the resident;

(4) For residents under age 21, provision for the
educational and habilitative needs of the child;

(5) For residents under age 21 who require two of
three rehabilitative services (physical therapy,
occupational therapy, or speech-language pathology
services), therapy services must be provided at a
minimum of six sessions each day, 15 minutes per
session, five days per week;

(6) For residents over age 21 who require two of
three. rehabilitative services (physical therapy,
occupational therapy, or speech-langnage pathology
services), therapy services must be provided at a
minimum of four sessions per day, 30 minutes per
session, five days a week;
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(7) Anciilary services related to a plan of care;

(8) Respiratory therapy services by a hoard-certified
therapist (for ventilator patients, these services must
be available 24 hours per day);

(9) Paychology services by a board-certified
psychologist related to a plan of care;

(10) Necessary durable medical equipment and
supplies as required by the plan of care;

(11) Nutritional elements as required;

(12) A plan to assure that specialized care residents
have the same opportunity to participate in
integrated nursing facility activities as other
residents;

(13) Nonemergency transportation;

(14) Discharge planning;

(15) Family or caregiver training; and

{16) Infection control.

D. Facilities for the Mentally Retarded (FMR) and

Institutions for Mental Disease (IMD).

1. With respect to each Medicaid-eligible resident in
an FMR or IMD in Virginia, a written plan of care
must bhe developed prior to admission to or
authorization of benefits in such facility, and a regular
program of independent professional review (including
a medical evaluation) shall be compieted periodically
for such services. The purpose of the review is to
determine: the adequacy of the services available to
meet his current health needs and promote his
maximum physical well being; the necessity and
desirability of his continued placement in the facility;
and the feasibility of meeting his health care needs
through alternative institutional or noninstitutional
services. Long-term care of residenis in such facilities
will be provided in accordance with federal law that
is based on the resident’s medical and social needs
and requirements.

2, With respect to each intermediate care FMR or
IMD, periodic on-site inspections of the care bheing
provided to each person receiving medical assistance,
by one or more independent professional review teams
(composed of a physician or registered nurse and
other appropriate health and social service personnel),
shall be conducted. The review shall include, with
respect to each recipient, a determination of the
adequacy of the services available to meet his current
health needs and promote his maximum physical
well-being, the necessity and desirability of continued
placement in the facility, and the feasibility of
meeting his health care needs through alternative

institutional or noninstitutionat services, Full reports
shalt be made to the state agency by the review team
of the findings of each inspection, together with any
recommendations.

3. In order for reimbursement to be made to a
facility for the mentally retarded, the resident must
meet criteria for placement in such facility as
described in Supplement 1, Part 4, to Attachment 3.1-C
and the facility must provide active treatment for
mental retardation.

4, In each case for which payment for nursing facility
services for the menially retarded or institution for
mental disease services is made under the State Plan:

a. A physician must certify for each applicant or
recipient that inpafient care is needed in a facility
for the mentally retarded or an institution for
mental disease. The certification must he made at
the time of admission or, if an individual applies for
assistance while in the facility, before the Medicaid
agency authorizes payment; and

b. A physician, or physician assistant or nurse
practitioner acting within the scope of the practice
as defined by state law and under the supervision of
a physician, must recertify for each applicant at
least every 365 days that services are needed in a
facility for the mentally retarded or institution for
mental disease.

5. When a resident no longer meets criteria for
facilities for the mentally retarded or an institution
for mental disease or no longer requires active
treatment in a facility for the mentally retarded, then
the resident must be discharged.

E. Psychiatric services resulting from an EPSDT
screening.

Consistent with the Omnibus Budget Reconciliation Act
of 1989 § 6403 and § 4b to Attachment 3.1 A & B
Supplement 1, psychiatric services shall be covered, based
on their prior authorization of medical need, for
individuals younger than 21 years of age when the need
for such services has been identified in a screening as
defined by the Early and Periodic Screening, Diagnosis,
and Treatment (EPSDT) program. The following utilization
control requirements shall be met before preauthorization
of payment for services can occur.

1. Definitions. The following words and terms, when
used in the context of these regulations, shail have the
following meaning, unless the context clearly indicates
otherwise:

“Admission” means the provision of services that
are medically necessary and appropriate, and there
is a reasonable expectation the patient will remain
at least overnight and occupy a hed.
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“CFR” means the Code of Federal Regulations.

“Psychiatric services resulting from an EPSDT
screening” means services rendered upon adrnission
to a psychiatric hospital.

“DMEMRSAS” means the Depariment of Mental
Health, Mental Retardation and Subsiance Abuse
Services.

“DMAS” means the Department of Medical
Assistance Services,

“JCAHO” means Joint Commission on Accreditation
of Hospitals.

“Medical necesgity” means that the use of the
hogpital setting under the direction of a physician
has been demonstrated to be necessary to provide
such services in lieu of other treatment setfings and
the services can reasonably be expected {o improve
the recipient’s condition or to prevent {urther
regression so that the services will no longer be
needed.

“VDH” means the Virginia Department of Health.

2. It shall be documented that treatment is medically
necessary and that the necessity was identified as a
result of an EPSDT screening. Required patient
docuimentation shall inciude, but not be limited to, the
foliowing:

a. Copy of the screening report showing the
identification of the need for further psychiatric
diagnosis and possible treatment.

b. Copy of supporting diagnostic medical
documentation showing the diagnosis thai supports
the treatment recommended.

¢. For admission to a psychiatric hospital, for
psvchiatric services resulfing from an EPSDT
screening, ceriification of the need for services by
an interdisciplinary team meeting the requirements
of 42 CFR §§ 441.153 or 441.156 that:

(1) Ambulatory care resources available in the
comimunity do not meet the recipient’s ireatment
needs;

(2) Proper treatment of the recipient’s psychiatric
condition requires admission to a psychiatric hospital
under the direction of a physician; and

(3) The services can reasonably be expected to
improve the recipient’s condition or prevent further
regression so that the services will no longer be
needed, consistent with 42 CFR § 441.152.

3. The absence of any of the above required

documentation shall result in DMAS' denial of the
requested preauthorization.

4. Providers of psychiatric services resulting from an
EPSDT screening must:

a. Be a psychiatric hospital accredited by JCAHO;

b. Assure that services are provided under the
direction of a physician;

c. Meet the requirements in 42 CFR Part 441
Subpart D;

d. Be enrolled in the Commonwealth’s Medicaid
program for the specific purpose of providing
psychiatric services resulting from an EPSDT
screening,

F. Home health services.

1. Home healih services which meet the standards
prescribed for participation under Title XVIII will he
suppiied.

2. Home health services shall be provided by a
licensed home health agency on a parttime or
intermittent basis to a homebound recipient in his
place of residence. The place of residence shall not
include a hospital or nursing facility. Home healil
services must be prescribed by a physician and be
part of a written plan of care utilizing the Home
Health Certification and Plan of Treatment forms
which the physician shall review at least every 62
days.

3. Except in limited circumstances described in
subdivision 4 below, to be eligible for home health
services, the patient must be essentially homebound.
The patient does not have to be bedridden. Essentially
homebound shall mean:

a. The patient is unable to leave home without the
assistance of others or the use of special equipment;

b. The patient has a mental or emotional problem
which is manifested in part by refusal to leave the
home environment or is of such a nature that it
would not be considered safe for him to leave home
unatiended;

¢. The patient is ordered by the physician to restrict
activity due to a weakened condition Tfollowing
surgery or heart disease of such severity that stress
and physical activity must be avoided;

d. The patient has an active communicabie disease
and the physician quarantines the patient.

4, Under the Tfollowing conditions, Medicaid wil
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reimburse for home health services when a patient is
not essentially homebound, When home health services
are provided because of one of the following reasons,
an explanation must be included on the Home Health
Certification and Plan of Treatment forms:

a. When the combined cost of transporiation and
medical treatment exceeds the cost of a home
health services visit;

b. When the patient cannot be depended upon {o go
to a physician or clinic for required treatment, and,
as a result, the patient would in all probability have
to be admitted to a hospital or nursing facility
because of complications arising from the lack of
freatment;

¢. When the visits are for a type of instruction to
the patient which can better be accomplished in the
home setting;

d. When the duration of the treatment is such that
rendering it oufside the home is not practical.

5. Covered services. Any one of the following services
may be offered as the sole home health service and
shall not be contingent upen the provision of another
service.
i a. Nursing services,
b. Home health aide services,

c. Physical therapy services,

d. Occupational therapy services,

11

. Speech-language pathology services, or

f. Medical supplies, equipmeni, and appliances
suitable for use in the home,

6. General conditions. The following general conditions
apply to reimbursable home health services.

a. The patient must be under the care of a
physician who is legally authorized to practice and
who is. acting within the scope of his or her license.
The physician may be the patient’s private physician
or a physician on the staff of the home health
agency or a physician working under an
arrangement with the institution which is the
patient’s residence or, if the agency is
hospital-based, a physician on the hospital or agency
staff.

b. Services shall be furnished under a written plan
of care and must be established and periodically
reviewed by a physician. The requested services or
) items must be necessary to carry out the plan of
1 care and must be related to the patient’s condition.

The written plan of care shall appear on the Home
Health Certification and Plan of Treatment forms.

c. A physician recertification shall be required at
intervals of at least once every 62 days, must be
signed and dated by the physician who reviews the
plan of care, and should be obtained when the plan
of care is reviewed. The physician recertification
statemment must indicate the continuing need for
services and should estimate how long home health
services will be needed. Recertifications must
appear on the Home Health Certification and Plan
of Treatment forms.

d. The physician orders for therapy services shall
include the specific procedures and modalities to be
used, identify the specific discipline to carry out the
plan of care, and indicate the frequency and
duration for services.

e. The physician orders for durable medical
equipment and supplies shali include the specific
item identification including all modifications, the
number of supplies needed monthly, and an estimate
of how long the recipient will require the use of the
equipment or supplies. All durab'c medical
equipment or supplies requested must be directly
related to the physician's plan of care and to the
patient’s condition.

f. A written physician’s statement located in the
medical record must certify that:

(1) The home health services are required because
the individual is confined to his or her home
(except when receiving outpatient services);

(2) The patient needs licensed nursing care, home
health aide services, physical or occupational
therapy, speech-language pathology services, or
durable medical equipment and/or supplies;

(3) A plan for furnishing such services to the
individual has been established and is periodically
reviewed by a physician; and

{(4) These services were furnished while the
individual was under the care of a physician.

g. The plan of care shall contain at least the
following information:

(1) Diagnosis and prognosis,
(2} Functional limitations,
(3) Orders for nursing or other therapeutic services,

(4) Orders for medical supplies and equipment,
when applicable
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(5) Orders for home healih aide services, when
applicable,

(6) Orders for medications and treatments, when
applicable,

(7) Orders for special dietary or nutritional needs,
when applicable, and

(8) Orders for medical tests, when applicable,
including laboratory tests and x-rays

6. Utilization review shall be performed by DMAS to
determine if services are appropriately provided and
to ensure that the services provided to Medicaid
recipients are medically necessary and appropriate.
Services not specifically documented in patients’
medical records as having been rendered shall be
deemed not to have been rendered and no
reimbursement shall be provided.

7. All services furnished by a home healih agency,
whether provided directly by the agency or under
arrangements with others, must be performed by
appropriately qualified personnel. The following
criteria shall apply to the provision of home health
Services:

a. Nursing services. Nursing services must be
provided by a registered nurse or by a licensed
practical nurse under the supervigsion of a graduate
of an approved school of professional nursing and
who is licensed as a registered nurse.

b. Home health aide services. Home health aides
must meet the qualifications specified for home
health aides by 42 CFR 484.36. Home health aide
services may include assisting with personal hygiene,
meai preparation and feeding, walking, and taking
and recording blood pressure, pulse, and respiration.
Home health aide services must be provided under
the general supervision of a regisiered nurse. A
recipient may noi receive duplicative home health
aide and personal care aide services.

¢. Rehabilitafion services. Services shall be specific
and provide effective treatment for patients’
conditions in accordance with accepted standards of
medical practice. The amount, frequency, and
duration of the services shall be reasonable.
Rehabilitative services shall be provided with the
expectation, based on the assessment made by
physicians of patients’ rehabilitation potential, that
the condition of patients will improve significantly in
a reasonable and generally predictable period of
time, or shall be necessary to the establishment of a
safe and effective maintenance program required in
connection with the specific diagnosis.

(1) Physical therapy services shall be directly and
specifically related to an active written care plan

designed by a physician after any needed
consultation with a physical therapist licensed by the
Board of Medicine. The services shall he of a level
of complexity and sophistication, or the condition of
the patienf shall be of a nature that the services
can only be performed by a physical therapist
licensed by the Board of Medicine, or a physical
therapy assistant who is licensed by the Board of
Medicine and is under the direct supervision of a
physical therapist licensed by the Board of
Medicine, When physical therapy services are
provided by a qualified physical therapy assisiant,
such services shali be provided under the
supervision of a qualified physical therapist who
makes an onsite supervisory visit at least once every
30 days. Thig visit shall not be reimbursable.

(2) Occupational therapy services shall be directly
and specifically related to an active written care
plan designed by a physician after any needed
consuliation with an occupational therapist registered
and certified by the American Occupational Therapy
Certification Board. The services shall be of a levei
of complexity and sophistication, or the condition of
the patient shall be of a nature fhat fhe services
can only be performed by an occupational therapist
registered and certified by the American
Occupational Therapy Certification Board, or an
occupational therapy assistant who is certified by
the American Occupational Therapy Ceriification.
Board under the direct supervision of an:
occupational therapist as defined above. When
occupational therapy services are provided by a
qualified occupational therapy assistant, such
services shall be provided under the supervision of
a qualified occupational therapist who makes an
onsite supervisory visit at least once every 30 days.
This visit shall not be reimbursable.

(3) Speech-language pathology services shali be
directly and specifically related to an active written
care plan designed by a physician after any needegd
consultation with a speech-language pathologist
licensed by the Board of Audiology and Speech
Pathology. The services shall be of a level of
complexity and sophistication, or the condition of
the patient shall be of a nature that the services
can only be performed by a speech-language
pathologist licensed by the Board of Audiology and
Speech-Language Pathology.

d. Durable medical equipment and Supplies. Durable
medical equipment, supplies, or appliances must be
ordered by the physician, be related to the needs of
the patient, and included on the plan of care.
Treatment supplies used for treatment during the
visit are included in the visit rate. Treatment
supplies left in the home fo maintain treatment
after the visits shall be charged separately.

e. A visit shall be defined as the duration of time
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that a nurse, home health aide, eor rehabilitation
therapist is with a client to provide services
prescribed by a physician and that are covered
home health services, Visits shall not be defined in
measurements or increments of time,

G. Optometrists’ services are limited to examinations
(refractions) after preauthorization by the state agency
except for eyeglasses as a result of an Early and Periodic
Screening, Diagnosis, and Treatment (EPSDT).

H. In the broad category of Special Services which
includes nonemergency transportation, all such services for
recipients will require preauthorization by a local health
department.

1. Standards in other specialized high quality programs
such as the program of Crippled Children’s Services will
be incorporated as appropriate.

J. Provisions will be made for obtaining recommended

medical care and services regardless of geographic
boundaries.

* % ¥

PART L

INTENSIVE PHYSICAL REHABILITATIVE SERVICES.

§ 11. A patient qualifies for intensive

‘outpatient rehabilitation if:

inpatient or

A. Adequate treatment of his medical condition requires
an intensive rehabilitation program consisting of a
multi-disciplinary coordinated team appreach to improve
his ability to function as independently as possible; and

B. It has bheen established that the rehabilitation
program cannot be safely and adequately carried out in a
less intense setting.

§ 1.2. In addition to the initial disability requirement,
participants shall meet the following criteria:

A. Require at least twe of the listed therapies in
addition to rehabilitative nursing:

1. Occupational Therapy

2. Physical Therapy

3. Cognitive Rehabilitation
4. Speech-Language Therapy

B. Medical condition stable and compatible with an
active rehabilitation program.

PART 1L
INPATIENT ADMISSION AUTHORIZATION.

§ 2.1. Within 72 hours of a patient’s admission to an
intensive rehabilitation program, or within 72 hours of
notification to the facility of the patient’s Medicaid
eligibility, the facility shall notify the Department of
Medical Assistance Services in writing of the patient’s
admission, This notification shall include a description of
the admitting diagnoses, plan of (reatment, expected
progress and a physician’s cerfification that the patient
meets the admission criteria. The Department of Medical
Assistance Services will make a determination as to the
appropriateness of the admission for Medicaid payment
and notify the facility of its decision. If payment is
approved, the Department will establish and notify the
facility of an approved length of stay. Additional lengths of
stay shall be requested in writing and approved by the
Department. Admissions or lengths of stay not authorized
by the Department of Medical Assistance Services will not
be approved for payment.

PART IIL
DOCUMENTATION REQUIREMENTS,

§ 3.1. Documentation of rehabilitation services shall, at a
minimum:

A. Describe the clinical signs and symptoms of the
patient necessitating admission te the rehabilitation
program;

B. Describe any prior treatment
rehabilitate the patient;

and attempts to

C. Document an accurate and complete chronological
picture of the patient’s clinical course and progress in
treatment;

D. Document that a multi-disciplinary coordinated
treatment plan specifically designed for the patient has
been developed;

E. Document in detail all treatment rendered to the
patient in accordance with the plan with specific attention
to frequency, duration, modality, response to treatment,
and identify who provided such treatment;

F. Document each change
conditions;

in each of the patient’s

G. Describe responses to and the outcome of treatment;
and

H. Describe a discharge plan which includes the
anticipated improvements in functional levels, the time
frames necessary to meet these goals, and the patient’s
discharge destination.

§ 3.2. Services not specifically documented in the patient’s
medical record as having been rendered will be deemed
not to have been rendered and no reimbursement will be
provided.
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PART IV.
INPATIENT REHABILITATION EVALUATION.
physical

§ 4.1. For a paiient with a potential for

rehabilitation for which an outpatient assessment cannot be

adequately performed, an intensive evaluation of no more
than seven calendar days will be allowed. A
comprehensive assessment will be made of the patient’s
medical condition, functional limitations, prognosis, possible
need for corrective surgery, attitude toward rehabilitation,
and the existence of any Social problems affecting
rehabilitation. After these assessments have been made,
the physician, in consuitation with the rehabilitation team,
shall determine and justify the level of care required to
achieve the stated goals.

§ 42 If during a previous hospital stay an individual
completed a rehabilitation program for esseatially ihe
same condition for which inpatient hospital care is now
being considered, reimbursement for the evaluation will
not be covered unless there is a justifiable intervening
circumstance which necessitates a re-evaluation.

' § 4.3. Admissicns for evaluation and/or training for solely
vocational or educational purposes or for developmental or
behavioral assessments are not covered services.

PART V.
CONTINUING EVALUATION,

§ 5.1. Team conferences shall be held as needed but at
least every two weeks o assess and document the patient’s
progress or problems impeding progress. The team shall
periodically assess the validity of the rehabilitation goals
established at the time of the initial evaluation, and make
appropriate adjustments in the rehabilitation goals and the
prescribed tfreatment program. A review by the various
team members of each others’ notes does not constitute a
team conference. A summary of the conferences, noting
the team members present, shall be recorded in the
clinical record and reflect the reassessments of the various
contributors.

§ 5.2. Rehabilitation care is o be ferminated, regardless of
the approved length of stay, when further progress toward
the established rehabilitation goal is unilikely or further
rehabilitation can be achieved in a less intensive setfing.

§ 5.3. Utilization review shall be performed to determine
if services are gppropriately provided and to ensure that
the services provided to Medicaid recipients are medically
necessary and appropriate. Services not specifically
documented in the patient’s medical record as having been
rendered shall be deemed not to have been rendered and
no reimbursement shall be provided.

PART VL
THERAPEUTIC FURLOUGH DAYS.

§ 6.1. Properly documented medical reasons for furlough
may be included as part of an overall rehabilitation

program. Unoccupied beds (or days) resulting from an
overnight therapeutic furlough will not be reimbursed by
the Depariment of Medical Assistance Services,

PART VIL
DISCHARGE PLANNING.

§ 7.1. Discharge planning shall be an integral part of the
overall treaiment plan which is developed at the time of
admission to the program. The plan shall identify the
anticipated improvemenis in functional abilities and the
probable discharge destination. The patient, unless unable
fo do so, or the responsible party shall participate in the
discharge planning. Notations concerning changes in the
discharge plan shall be entered into the record af least
every two weeks, as a part of the team conference.

PART VIIL
REHABILITATION SERVICES TO PATIENTS.

§ 8.1. Rehabilitation services are medically prescribed
treatment for improving or restoring functions which have
been impaired by illness or injury or, where function has
been permanenily lost or reduced by illness or injury, to
improve the individual's ability to perform those tasks
required for independent functioning. The rules pertaining
to them are:

A, Rehabilitative nursing.

Rehabititative nursing requires education, training, or
experience thaf provides special knowledge and clinical
skills to diagnose nursing needs and treat individuals who
have health problems characierized by alteration in
cognitive and functional ability.

Rehabilitative nursing are those services furnished a
patient which meet all of the following conditions:

1. The services shall be direcily and specifically
related to an active writien treatment plan approved
by a physician after any needed consultation with a
registered nurse who is experienced in rehabilitation;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a registered nurse or licensed professional nurse,
nursing assistant, or rehabilitation technician under the
direct supervision of a registered nurse who is
experienced in rehabilitation;

3. The services shail be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significanily in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and
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4. The service shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice and
include the intensity of rehabilitative nursing services
which can only be provided in an intensive
rehabilitation setting.

B. Physical therapy.

Physical therapy services are those services furnished a
patient which meet sll of the following conditions:

1. The services shall be directly and specifically
related to an active written treatment plan designed
by a physician after any needed consultation with a
physical therapist licensed by the Board of Medicine;

2. The services shall be of a level of complexity and
sophistication, or the condition of {he patient shall be
of a nature that the services can only be performed
by a physical therapist licensed by the Board of
Medicine, or a physical therapy assistant who is
licensed by the Board of Medicine and under the
direct supervision of a qualified physical therapist
licensed by the Board of Medicine;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency
and duration of the services shall be reasonable.

C. Occupational therapy.

Occupational therapy services are those services
furnished a patient which meet all of the following

conditions:

1. The services shall be direcily and specifically
related to an active written treatment plan designed
by the physician after any needed consultation with an
occupational therapist registered and certified by the
American Occupational Therapy Certification Board;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature, that the services can only be performed
by an occupational therapist registered and certified
by the American Occupational Therapy Certification
Board or an occupational therapy assistant certified by
the American Occupational Therapy Certification
Board under the direct supervision of a qualified

occupational therapist as defined above:

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in comnection with a
specific diagnosis; and

4, The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency
and duration of the services shall be reasonable.

D. Speech-language therapy.

Speech-language therapy services are those services

furnished a patient which meet all of the following
conditions:

1. The services shall be directly and specifically
related to an active written (reatment plan designed
by a physician after any needed consuliation with a
speech-language pathologist licensed by the Board of
Audiology and Speech-Language Pathology;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a speech-language pathologist licensed by the Board
of Audiology and Speech-Language Pathology,;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and pgenerally predictable pericd of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4, The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency
and duration of the services shall be reasonable,

E. Cognitive rehabilitation.

Cognitive rehabilitation services are those services

furnished a patient which meet alt of the following
conditions:

1. The services shall be directly and specifically
related to an active written treatment pian designed
by the physician after any needed consultation with a
clinical psychologist experienced in working with the
neurologically impaired and licensed by the Board of
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Medicine;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature, that the services can only be rendered
after a neuropsychological evaluation administered by
a clinical psychologist or physician experienced in the
administration of neuropsychological assessments and
licensed by the Board of Medicine and in accordance
with a plan of care based on the findings of the
neiropsychological evaluation;

3. Cognitive rehabiitation therapy services may be
provided by occupational iherapisis, speech-language
patholegists, and psychologists who have experience in
working with the neurclogically impaired when
provided under a plan recommended and coordinated
by a physician or clinical psychologist licensed by the
Board of Medicine;

4. The cognitive rehabilitation services shall be an
integrated part of the total patient care plan and shall
relate to information processing deficits which are a
consequence of and related to a neurologic event;

5. The services include activifies to improve a variety
of cognitive Tfunctions such as orientaticn,
attention/concentration, reasoning, memory,
discrimination and behavior; and

6. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patienf’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
mainienance program required in connection with a
specific diagnosis.

F. Psychology.

Psychology services are those services furnished a
patient which meet all of the following condifions:

1. The services shall be directly and specifically
relaied to an active written treatment plan ordered by
a physician;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a gqualified psychologist as required by state law;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency
and duration of the services shail be reasonable.

G. Social work.

Social work services are those services furnished a
patient which meet all of the following conditions:

1. The services shall be directly and specifically
related to an active written treatment plan ordered by
a physician;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a qualified social worker as required by state law;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary fo the esiablishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of practice; this includes the
reqguirement fhat the amouni, frequency and duration
of the services shall be reasonable.

H. Recreational therapy.

Recreational therapy are those services furnished a
patient which meet all of the following conditions:

1. The services shall be directly and specifically
reiated to an active wriiten treatment pian ordered by
a physician;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services are performed as an
integrated part of a comprehensive rehabilitation plan
of care by a recreation therapist certified with the
National Council for Therapeutic Recreation at the
professional level;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significanily in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and
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4. The services shall be specific and provide effective
treagtment for the patient’s condition in accordance
with accepted standards of practice; this includes the
requirement that the amount, frequency and duration
of the services shall be reasonable.

. Prosthetic/orthotic services.

l. Prosthetic services furnished to a patient include
prosthetic devices that replace all or part of an
external body member, and services necessary to
design the device, including measuring, fitting, and
instructing the patient in its use;

2. Orthotic device services furnished to a patient
include orthotic devices that support or align
extremities to prevent or correct deformities, or to
improve functioning, and services necessary to design
the device, including measuring, fitting and instructing
the patient in its use; and

3. Magxillofacial prosthetic and related dental services
are those services that are specifically related to the
improvement of oral function not to include routine
oral and dental care,

4, The services shall be directly and specifically
related to an active written treatment plan approved
by a physician after consultation with a prosthetist,
orthotist, or a licensed, board eligible prosthodontist,
certified in Maxillofacial prosthetics.

5. The services shall be provided with the expectation,
based on the assessment made by physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and predictable period of time, or shall be necessary
to establish an improved functional state of
maintenance,

6. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical and dental
practice; tihis includes the requirement that the
amount, frequency, and duration of the services be
reasonable.

. Durable medical equipment.

1. Durable medical equipment furnished the patient
receiving approved covered rehabilitation services is
covered when the equipment is necessary to carry out
an approved plan of rehabilitation. A rehabilitation
hospital or a rehabilitation unit of a hospital enrolled
with Medicaid under a separate provider agreement
for rehabilitative services may supply the durable
medical equipment. The provision of the equipment is
to be billed as an outpatient service. Medically
necessary medical supplies, equipment and appliances
shall be covered. Unusual amounts, types, and duration
of usage must be authorized by DMAS in accordance

with published policies and procedures. When
determined to be cost-effective by DMAS, payment
may bé made for rental of the equipment in lieu of
purchase. Payment shall not be made for additional
equipment or supplies unless the extended provision of
services has been authorized by DMAS. All durable
medical equipment is subject to justification of need.
Durable medical equipment normally supplied by the
hospital for inpatient care is not covered by this
provision.

2. Supplies, equipment, or appliances that are not
covered for recipients of intensive physical
rehabilitative services include, but are not limited to,
the following:

a. Space conditioning equipment, such as room
humidifiers, air cleaners, and air conditioners;

b. Durable medical equipment and supplies for any
hospital or mnursing facility rtesident, except
ventilators and associated supplies for nursing
facility residents that have been approved by DMAS
central office;

¢. Furniture or appliance not defined as medical
equipment (such as blenders, bedside tables,
mattresses other than for a hospital bed, pillows,
blankets or other bedding, special reading lamps,
chairs with special lift seats, hand-held shower
devices, exercise bicycles, and bathroom scales);

d. Items that are only for the recipient's comfort
and convenience or for the convenience of those
caring for the recipient (e.g, a hospital bed or
mattress because the recipient does not have a
decent bed; wheelchair trays used as a desk surface;
mobility items used in addition to primary assistive
mobility aide for caregiver's or recipient’s
convenience, for example, an electric wheelchair
plus 2 manual chair; cleansing wipes);

e. Items and services which are not reasonable and
necessary for the diagnosis or treatment of illness
or injury or to improve the functioning of a
malformed body member (for example,
over-the-counter drugs; dentifrices; toilet articles;
shampoos which do not require a physician's
prescription; dental adhesives; electric toothbrushes;
cosmetic items, soaps, and lotions which do not
require a physician’s prescription; sugar and salt
substitutes; support stockings; and non-legend drugs);

f. Home or vehicle modifications;

g. Items not suitable for or used primarily in the
home setting (i.e., but not limited to, car seats,
equipment to be used while at school);

h. Equipment that the primary function is
vocationally or educationally related (i.e., but not
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limited to, computers, environmental confrol devices,
speech devices) ecnvironmental control devices,
speech devices).

PART IX
HOSPICE SERVICES.

§ 8.1. Admigsion criteria.

To be eligible for hospice coverage under Medicare or
Medicaid, the and elect to receive hospice services rather
than active treatment for the illness. Both the attending
physician (if the individual has an aitending physician)
and the hospice medical director must ceriify the life
expectancy.

§ 9.2. Utilization review.

Authorization for hospice services requires an iniiial
preauthorization by DMAS and physician certification of
life expectancy. Utilizalion review will be conducted to
determine if services were provided by the appropriate
provider and t{o ensure that the services provided to
Medicald recipienis are medically necessary and
appropriate, Services nol specifically documented in the
patients’ medical records as having been rendered shall be
deemed not tc have been rendered and no coverage shail
be provided,

§ 9.3. Hospice services are a medically direcied,
interdisciplinary program of palliative services for
terminally ill people and their families, emphasizing pain
and symptom conirol. The rules pertaining to them are:

1. Nursing care. Nursing care must be provided by a
registered nurse or by a licensed practical nurse
under the supervision of a graduaie of an approved
school of professional aursing and who is licensed as
a registered nurse.

2. Medical social services. Medical social services must
be provided by a social worker who has at least a
bachelor’s degree from a schoel accredited or
approved by the Council on Social Work Education,
and who is working under the direction of a
physician.

3. Physician services. Physician services must be
performed by a professional who is licensed fto
practice, who is acting within the scope of his license,
and who is a doctor of medicine or osteopathy, a
doctor of dental surgery or dental medicine, a doctor
of podiatric medicine, a doctor of optomeiry, or a
chiropractor, The hospice medical director or the
physician member of the interdisciplinary team must
be a licensed doctor of medicine or osteopathy.

4. Counseling services. Counseling services must be
provided to the ierminally ill individual and the
fatnily members or oiher persons caring for the
individual at home. Counseling, including dietary

counseling, may be provided both for the purpose of
training the individual’s family or other caregiver io
provide care, and for the purpose of bhelping the
individual and those caring for him to adjust io the
individual’s approaching death. Bereavemeni counseling
consists of counseling services provided to the
individual’s family up to ome vear afier the
individual’s death. Bereavemeni counseling is a
required hospice service, but it is not reimbursable.

5. Shortterm inpatient care. Shortferm inpatient care
may be provided in a participating hospice inpatient
unit, or a participating hospital or nursing facility.
General inpatient care may be required for
procedures necessary for pain comtrol or acule or
chronic symptom management which cannot be
provided in other seitings. Inpatient care may also be
furnished i{o provide respite for the individual’s family
or other persons caring for the individual at home.

6. Durable medical equipment and supplies. Durable
medical equipment as well as other self-help and
personal comfort items related to the paliiation or
management of the pafient's terminal iliness is
covered, Medical supplies include those that are part
of the written plan of care.

7. Drugs and biologicals. Only drugs which are used
primarily for the relief of pain and sympiom control
related to the individual’s terminal illnesg are covered.

8. Home heazlth aide and homemaker services. Home
health aides providing services to hospice recipients
must meet the qualifications specified for home health
aides by 42 CFR 484.36. Home health aides may
provide personal care services. Aides may also
perform household services fo maintain a safe and
sanitary environment in areas of the home used by
the patient, such as changing the bed or light cleaning
and laundering essential o the comfort and cleanliness
of the patient. Homemaker services may include
assistance in personal care, maintenance of a safe and
healthy environment and services tc enable the
individual fo carry out the plan of care. Home health
aide and homemaker services must be provided under
the general supervigicn of a registered aurse.

9. Rehabilifation services. Rehabilitation services
include physical and occupational therapies and
speech-language pathology services that are used for
purposes of sympitom control or to enable ihe
individual to maintain acfivities of daily living and
basic functional skills.

PART X,
COMMUNITY MENTAL HEALTH SERVICES.

§ 10.1, Utilization review general requirements.

A. Onsite utilization reviews shall be conducied, at a
minimum annually at each enroiled provider, by the siate
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Department of Mental Health, Mental Retardation and
Substance Abuse Services (DMHMRSAS). During each
on-site review, an appropriate sample of the provider’s
total Medicaid population will be selected for review. An
expanded review shall be conducted if an appropriate
number of exceptions or problems are identified.

B. The DMHMRSAS review shall include the following
items:

1. Medical
service;

or clinical necessity of the delivered

2. The admission to service and level of care was
appropriate;

3. The services were provided by appropriately
qualified individuals as defined in the Amount,
Duration, and Scope of Services found in Aftachment
31 A and B, Supplement 1 § 13d Rehabilitative
Services; and

4, Delivered services as documented are consistent
with recipients’ Individual Service Plans, invoices
submitted, and specified service limitations.

§ 10.2. Mental health services utilization criteria.

Utilization reviews shall include determinations that
providers meet all the requirements of Virginia state
regutations found at VR 460-03-3.1100. ‘

A. Intensive in-home
adolescents.

services for children and

1. At admission, an appropriate assessment is made
and documented that service needs can best be met
through intervention provided typically but not solely
in the client’s residence; service shall bhe
recommended in the Individual Service Plan (ISP)
which shall be fully compieted within 30 days of
initiation of services.

2. Services shall be delivered primarily in the family's
residence. Some services may be delivered while
accompanying family members to community agencies
or in other locations.

3. Services shall be used when out-of-home placement
is a risk and when services that are far more
intensive than outpatient clinic care are required to
stabilize the family situation, and when the client’s
residence as the setting for services is more likely fo
be successful than a clinic.

4, Services are not appropriate for a family in which
a child has run away or a family for which the goal
is to keep the family together only until an
out-of-home placement can be arranged.

5. Services shall also be used to facilitate the

transition to home from an out-of-home placement
when services more intensive than outpatient clinic
care are required for the transition to be successful.

6. At least one parent or responsible adult with whom
the child is living must be willing to participate in
in-home services, with the goal of keeping the child
with the family.

7. The provider of intensive in-home services for
children and adolescents shall be licensed by the
Department of Mental Health, Mental Retardation and
Substance Abuse Services.

8. The billing unit for intensive in-home service is one
hour. Although the pattern of service delivery may
vary, in-home service is an intensive service provided
to individuals for whom there is a plan of care in
effect which demonstrates the need for a minimum of
five hours a4 week of intensive in-home service, and
includes a plan for service provision of a minimum of
five hours of service delivery per client/family per
week in the initial phase of treatment. It is expected
that the pattern of service provision may show more
intensive services and more frequent contact with the
client and family initially with a lessening or tapering
off of intensity toward the latter weeks of service.
Intensive in-home services below the five-hour a week
minimum may be covered. However, variations in this
pattern must be consistent with the individual service
plan. Service plans must incorporate a discharge plan
which identifies transition from

9. The intensity of service dictates that caseload sizes
should be six or fewer cases at any given time. If on
review caseloads exceed this limit, the provider will
be required to submit a corrective action plan
designed to reduce caseload size to the required limit
unless the provider can demonstrate that enough of
the cases in the caseload are moving toward discharge
so that the caseload standard will be met within three
months by attrition. - Failure to maintain required
caseload sizes in two or more review periods may
result in termination of the provider agreement uniess
the provider demonstrates the ability to attain and
maintain the required caseload size.

10. Emergency assistance shall be available 24 hours
per day, seven days a week.

B. Therapeutic
adolescents.

day treatment for children and

1. Therapeutic day treatment is appropriate for
children and adolescents who meet the DMHMRSAS
definitions of “serious emotional disturbance” or “at
risk of developing serious emeotional disturbance” and
who also meet one of the following:

a. Children and adolescents who require year-round
treatment in order to sustain behavioral or
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emotional gains.

b. Children and adolescents whose behavior and
emotional problems are so severe they cannot be
handied in self-contained or resource emotionally
disturbed (ED) classrooms$ without:

(1) This programming during the school day; or

{2) This programming (¢ supplement the school day
or schoocl year.

¢. Children and adolescenis who would otherwise be
placed on homebound ingiruction because of severe
emolional/behavior problems that interfere with
learning.

d. Children and adolescents who have deficits in
social skills, peer relations, dealing with authority;
are hyperactive; have poor impulse conirol; are
extremely depressed or marginally connecied with
reality.

@. Children in preschool enrichment and early
intervention programs when the children’s
emotional/behavioral problems are so severe that
they cannot function in these programs without
additional services.

2. The provider of therapeutic day ireatment for child
and adolescent services shall be licensed by the
Department of Mentat Health, Mental Retardation and
Substance Abuse Services.

3. The minimum staff-to-youth ratio shall ensure that
adeguate staff is available lo meet the needs of the
youth identified on the ISP.

4. The program shall operate a minimum of two hours
per day and may offer flexible program hours (i.e.
before or after school or during the summer). One
unit of service is defined 85 a minimum of two hours
but less than three hours in a given day. Two unils of
service are defined as a minimum of three but less
than five hours in a given day, and three units of
service eguals five or meore hours of service.
Transportation time to and from the program site may
be included as part of the reimbursable unit, However,
transporiation time exceeding 25% of the total daily
time spent in the service for each individual shall not
be billable, These restrictions apply only to
transportation i{o and from the program site. Other
program-related {ransportation may be included in the
program day as indicated by scheduled activities,

5. Time {for academic instruction when no treaiment
activity is going on cannot be included in the billing
unit.

8. Services shall be provided following a diagnostic
assessment when authorized by the physician, licensed

clinical psychologist, licensed professional counselor,
licensed clinical social worker or certified psychiatric
nurse and in accordance with an ISP which shall be
fully completed within 30 days of initiation of the
service.

C. Day treatment/partial hospitalization services shall be
provided to adults with serious mental illness following
diagnestic assessment when authorized by the physician,
licensed clinical psychologist, licensed professional
counselor, licensed clinical social werker, or certified
psychiatric nurse, and in accordance with an ISP which
shall be fully compleied within 30 days of service
initiation.

1. The provider of day treatment/partial hogpitalization
shall be licensed by DMHMRSAS.

2. The program shall operate a minimum of two
continuous hours in a 24-hour peried. One unit of
service shall be defined as & minimum of two but less
than four hours on a given day. Two umiis of service
shall be defined as at least four but less than seven
hours in a given day. Three uniis of service shall be
defined as seven or more hours in a given day.
Trangportation time to and from the program site may
be included as part of the reimbursable unit. However,
iransporiation fime exceeding 25% of the fotal daily
time spent in the service for each individual shall not
be covered. These restrictions shall apply only ir
transportation to and from the program site. Othe:
program-related transportation may be included in the
program day as indicated by scheduled program
activities.

3. Individuals shall be discharged from this service
when they are no longer in an acute psychialric state
or when other less intengive services may achieve
stabilization, Admission and services longer than 90
calendar days must be authorized based upon a
face-to-face evaluation by a physician, licensed clinical
psychologisi, licensed professional counselor, licensed
clinical social worker, or certified psychiatric nurse.

D. Psychosocial rehabilitation services shall be provided
to those individuals who have mental iliness or mental
retardation, and who have experienced Iong-term or
repeated psychiatric hospitalization, or who lack daily
living skills and interpersonal skills, or whose support
system is limited or nonexistent, or who are unable to
function in the community without intensive intervention
or when longterm care is needed to maintain the
individual in the community.

I. Services shall be provided following an assessment
which clearly documents the need for services and in
accordance with an ISP which shall be fully
completed within 30 days of service initiation.

2. The provider of psychesocial rehabilitation shall be
licensed by DMHMRSAS.
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3. The program shall operate a minimum of two
continuous hours in a 24-hour period. One unit of
service is defined as a minimum of two but less than
four hours on a given day. Two units are defined as
at least four but less than seven hours in a given day.
Three units of service shall be defined as seven or
more hours in a given day. Transportation time to and
from the program site may be included as part of the
reimbursement unit. However, transportation time
exceeding 25% of the total daily time spent in the
service for each individual shall not be covered. These
restrictions apply only to transportation to and from
the program site. Other program-related transportation
may be included in the program day as indicated by
scheduled program activities.

4, Time allocated for field trips may be used to
calculate time and units if the goal is to provide
training in an integrated setting, and to increase the
client’s understanding or ability to access community
resources,

E. Admission to crisis intervention services is indicated
following a marked reduction in the individual’s
psychiatric, adaptive or behavioral functioning or an
extreme increase in personal disiress. Crisis intervention
may be the initial contact with a client.

1. The provider of crisis intervention services shall be
licensed as an Quipatient Program by DMHMRSAS.

2. Client-related activities provided in association with
a face-to-face contact are reimbursable.

3. An Individual Service Plan (ISP) shall not be
required for newly admitted individuals to receive this
service. Inclusion of crisis intervention as a service on
the ISP shall not be required for the service to be
provided on an emergency basis.

4, For individuals receiving scheduled, shori-term
counseling as part of the crisis intervention gservice, an
ISP must be developed or revised to reflect the
short-term counseling goals by the fourth face-to-face
contact.

5. Reimbursement shall be provided for short-term
crisis counseling contacts occurring within a 30-day
period from the time of the first face-to-face crisis
contact. Other than the annual service limits, there
are no restrictions (regarding number of contacts or a
given time period to be covered) for reimbursement
for unscheduled crisis contacts.

6. Crisis intervention services may be provided to
eligible individuals ouiside of the clinic and billed,
provided the provision of out-of-clinic services is
clinically/programmatically appropriate. When {ravel is
required to provide out-of-clinic services, such time is
reimbursable. Crisis intervention may involve the
family or significant others.

F. Case management.

1. Reimbursement shall be provided only for “active”
case management clienis, as defined. An active client
for case management shall mean an individual for
whom there is a plan of care in effect which requires
regular direct or client-related contacts or activity or
communication with the client or families, significant
others, service providers, and others including a
minimum of one face-to-face client contact within a
90-day period. Billing can be submitted only for
months in which direct or client-related contacts,
activity or communications oceur,

2. The Medicaid eligible individual shall meet the
DMHMRSAS criteria of serious mental illness, serious
emotional disturbance in children and adolescents, or
youth at risk of serious emotional disturbance.

3. There shall be no maximum service limits for case
management services.

4, The ISP must document the need for case
management and be fully completed within 30 days of
inttiation of the service, and the case manager shall
review the ISP every three months. The review will
be due by the last day of the third month following
the month in which the last review was completed. A
grace period will be granted up to the last day of the
fourth month following the month of the last review.
When the review was completed in a grace period,
the next subsequent review shall be scheduled three
months from the month the review was due and not
the date of actual review.

5. The ISP shall be updated at least annually.
§ 10.3. Mental retardation utilization criteria.
Utilization reviews shall include determinations that
providers meet all the requirements of Virginia state

regulations found at VR 460-03-3.1100.

A. Appropriate use of day heaith and rehabilitation
gervices requires the following conditions shall be met;

1. The service is provided by a program with an
operational focus on skills development, social learning
and interaction, support, and supervision.

2. The individual shall be assessed and deficits must
be found in two or more of the following areas to
qualify for services:

a. Managing personal care needs,

b. Understanding verbal
communicating needs and wants,

commands and

C. Eérning wages without intensive, frequent and
ongoing supervision or support,
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d. Learning new skills without planned and
consistent or specialized training and applying skilis
learned in a training situation to other
environments,

e. Exhibiting behavior appropriate to fime, place
and situation that is not threatening or harmful to
the health or gafety of self or others without direct
supervision,

f. Making decisions which require informed consent,

g. Caring for other needs without the assistance or
personnel trained to teach functional skills,

h. Functioning in community and integrated
environments without structured, intensive and
frequent assistance, supervision or suppori.

3. Services for the individual shall be preauthorized
annually by DMHMRSAS,

4, Each individual shall have a writien plan of care
developed by the provider which shail be fully
complete within 30 days of initiation of the service,
with a review of the plan of care at least every 90
days with modification as appropriate. A 10-day grace
period is ailowahle.

5. The provider shall update the plan of care at least
annually.

6. The individual’'s record shall contain adequate
documentation concerning progress or lack thereof in
meeting plan of care goeals.

7. The program shall operate a minimum of two
contintous hours in a 24-hour period. One unit of
service shall be defined as a minimum of {wo but less
than four hours on a given day. Two units of service
shall be at least four but less than seven hours on a
given day. Three units of service shall be defined as
seven Of more hours in a given day. Transportation
fime to and from the program site may be included
as part of the reimbursable unit. However,
transportation time exceeding 25% of the total daily
time spent in the service for each individual shall not
be covered. These restrictions shall apply only to
transportiation to and from the program site. Other
program-related transportation may be included in the
program day as indicated by scheduled program
activities.

8. The provider shall be licensed by DMHMRSAS.
B. Appropriate use of case management services for
persons with mental retardation requires the following
conditions to be met:

1. The individual must require case managemeni as
documented on the consumer service plan of care

which is developed based on appropriate assessment
and supporting data. Authorization for case
management services shall be obtained from
DMHMRSAS Care Coordination Unit annually.

2. An active client shall be defined as an individual
for whom there is a plan of care in effect which
requires regular direct or client-related contacts or
communication or activity with the client, family,
service providers, significant others and other entities
including a minimem of one face-o-face contact
within a 90-day period.

3. The plan of care shall address the individual's
needs in all life areas with consideration of the
individual’s age, primary disability, level of functioning
and other relevant factors.

a. The plan of care shall be reviewed by the case
manager every three months to ensure the identified
needs are met and the required services are
provided. The review will be due by the last day of
the third month following the month in which the
last review was completed. A grace period will be
given up to the last day of the fourth month
following the month of the prior review. When the
review was completed in a grace period, the next
subsequent review shall be scheduled three months
from the month the review was due and not the
date of the actual review.

b. The need for case management services shall be
assessed and justified through the development of an
annual consumer service plan,

4, The individual’s record shall contain adequate
documentation concerning progress or lack thereof in
meeting the consumer service plan goals.

PART XL
GENERAL OUTPATIENT PHYSICAL
REHABILITATION SERVICES.

§ 11.1. Scope.

A. Medicaid covers general outpatient physical
rehabilitative services provided in outpatient settings of
acute and rehabilitation hospitals and by rehabilitation
agencies which have a provider agreemeni with the
Department of Medical Assistance Services (DMAS).

B. Outpatient rehabilitative services shall be prescribed
by a physician and be part of a written plan of care.

§ 11.2. Covered outpatient rehabilitative services.

Covered outpatient rehabilitative services shall include
physical therapy, occupational therapy, and
speech-language pathology services. Any one of these
services may be offered as the sole rehabilitative servic-
and shall not be contingent upon the provision of anoth
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service,

§ 11.3. Eligibility criteria for outpatient rehabilitative
services.

To be eligible for general outpatient rehabilitative
services, the patient must require at least one of the
foliowing services: physical therapy, occupational therapy,
speech-language pathelogy services, and respiratory
therapy. All rehabilitative services must be prescribed by
a physician.

§ 11.4. Criteria for the provision of outpatient rehabilitative
services,

All practitioners and providers of sgervices shall be
required to meet state and federal licensing and/or
certification requirements.

A. Physical therapy services meeting all of the following
conditions shall be furnished to patients:

1. Physical therapy services shall be directly and
specifically related te an active written care plan
designed by a physician after any needed consuitation
with a physical therapist licensed by the Board of
Medicine.

2. The services shall he of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a physical therapist licensed by the Board of
Medicine, or a physical therapy assistant who is
licensed by the Board of Medicine and is under the
direct supervision of a physical therapist licensed by
the Board of Medicine. When physical therapy services
are provided by a qualified physical therapy assistant,
such services shall be provided under the supervision
of a qualified physical therapist who makes an cnsite
supervisory visit at least once every 30 days. This visit
shall not be reimbursable.

3. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable,

B. Occupational therapy services shall be those services
furnished a patient which meet all of the following
conditions;

1. Occupational therapy services shall be directly and
specifically related to an active written care plan
designed by a physician after any needed consultation
with an occupational therapist registered and certified
by the American Occupational Therapy Certification
Board.

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be

of a nature that the services can only be performed
by an occupational therapist registered and certified
by the American Occupational Therapy Certification
Board, a graduate of a program approved by the
Council on Medical Education of the American
Medical Association and engaged in the supplemental
clinical experience required before regisiration by the
American Occupational Therapy Association when
under the supervision of an occupafional therapist
defined above, or an occupational therapy assistant
who is certified by the American Occupational
Therapy Certification Board under the direct
supervision of an occupaiional therapist as defined
above. When occupational therapy services are
provided by a qualified occupational therapy assistant
or a graduate engaged in supplemental clinical
experience required before registration, such services
shall be provided under the supervision of a qualified
occupational therapist who makes an onsife
supervisory visit at least once every 30 days. This visit
shall not be reimbursable.

3. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
inctudes the requirement that the amount, frequency,
and duration of the services shall be reasonable.

C. Speech-language pathology services shall be those
services furnished a patient which meet all of the
following conditions:

1. The services shall be directly and specifically
related to an active writlen treatment plan designed
by a physician after any needed consuitation with a
speech-language pathologist licensed by the Board of
Audiology and Speech-Language Pathology, or, if
exempted from licensure by statute, meeting the
requirements in 42 CFR 440 110(c);

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by or under the direction of a speech-language
pathologist who meets the qualifications in subdivision
Bl above. The program must meet the requirements
of 42 CFR 405.1719(c). At least one qualified
speech-language pathologist must be present at all
times when speech-language pathology services are
rendered; and

3. The services shall be specific and provide effactive
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency,
and duration of the services shall be reasonable,

§ 11.5, Authorization for services.

A. General physical rehabiliiative services provided in
outpatient settings of acute and rehabilitation hospitals and
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by rehabilitation agencies shall include authorization for up
to 24 visits by each ordered rehabilitative service within a
60-day period. A recipient may receive a maximum of 48
visits annually without authorization. The provider shall
maintain documentation to justify the need for services. A
visit shall be defined as the duration of time that a
rehabilitative therapist is with a client io provide services
prescribed by the physician. Visiis shall not be defined in
measurements or increments of time.

B. The provider shall request from DMAS authorizaiion
for treatmenis deemed necessary by a physician beyond
the number authorized by using the Rehabilitation
Treatment Authorization form (DMAS-125). This request
must be signed and dated by a physician. Authorization for
extended services shall be based on individual need.
Payment shall not be made for additional service unless
the extended provision of services has been authorized by
DMAS. Periods of care beyond those allowed which have
not been authorized by DMAS shall not be approved for
payment,

§ 11.6. Documentation requiremenis.

A, Documentation of general outpatient rehabilitative
services provided by a hospital-based outpatient setting or
a rehabilitation agency shall, at a minimum:

1. describe the clinical signs and symptoms of ihe
palient’s condition;

2. include an accurate and complete chronological
picture of the patient’s clinical course and treatments;

3. document that a plan of care specifically designed
for the patient has been developed based upon a
comprehensive assessment of the patient's needs;

4, include a copy of the physician’s orders and plan of
care;

5. include all treatmeni rendered to the patient in
accordance with the plan with specific attention to
frequency, duration, modality, response, and identify
who provided care {include full name and title);

6. describe changes in each patient’s condition and
response to the rehabilitative treatment plan; and

7. describe a discharge plan which includes the
anticipated improvements in functional levels, the time
frames necessary (o meet these goals, and the
patient’s discharge destination,

B. Services not specifically documented in the patient’s
miedical record as having been rendered shall be deemed
not to have been rendered and no coverage shall be
provided.

§ 11.7. Service limitations.

The f{ollowing general conditions shall
reimbursable physical rehabilitative services:

apply to

A. Patient must be under the care of a physician who is
legally authorized to practice and who is acting within the
scope of his license.

B. Services shall be furnished under a wriiten plan of
treatment and must be established and periodically
reviewed by a physician. The requesied services or items
must be necessary io carry out the plan of treatment and
must be related to the patient’s condition.

C. A physician recertification shall be required
periodically, must be signed and dated by the physician
who reviews the plan of treatment, and may be obtained
when the plan of treatment is reviewed. The physician
recertification statement must indicate the continuing need
for services and should estimate how long rehabilitative
services will bé needed.

D. The physician orders for therapy services shall
include the specific precedures and modalities to be used,
identify the specific discipline to carry out the plan of
care, and indicate the frequency and duration for services.

E. Utilization review shali be performed tc determine if
services are appropriately provided and to ensure that the
services provided to Medicaid recipients are medically
necessary and appropriate. Services not specifically
documented in the patient's medical record as having beei
rendered shall be deemed not to have been rendered and
no coverage shall be provided.

F. Rehabilitation care is io be terminated regardiess of
the appraved length of sitay when further progress toward
the established rehabilitation goal is unlikely or when the
services can he provided.

PART XII
UTILIZATION REVIEW OF CASE MANAGEMENT
FOR RECIPIENTS OF AUXILIARY GRANTS.

§ 12.1. Criteria of need for case rnanagement services.

It shall be the responsibifity of the assessor who
identifies the individual's need for residential or assisted
Iiving in an adult care residence to assess the need for
case management services. The case manager shall update
the assessment and make any necessary changes to the
individual’s plan of care as part of the case management
annual visit. Case management services may be initiated
at any time during the yvear that a need is identified.

§ 122, Coverage limits.

" DMAS shall reimburse for one case management visit
per vear for every individual who receives an auxiliary
grant. For individuals meeting the following criteria,
DMAS shall reimburse for one case management visit per
calendar quarter:
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1. The individual needs the coordination of multiple
services and the individual does not currently have
support available that is willing to assist in the
coordination of and access to services, and a referral
to a formal or informal support system will not meet
the individual’s needs, or

2 The individual has an identified need in his
physical environment, support system, financial
resources, emotional or physical health which must be
addressed to ensure the individual's health and
welfare and other formal or Informal supporis have
either been unsuccessful in their efforts or are
unavailable fo assist the individual in resolving the
need.

§ 12.3. Documentation requirements.

The update to the assessment and plan of care shall be
required annually regardless of whether the individual
receives an annual visit or is authorized for quarterly
case management Visit.

VAR. Doc. No. R94-360; Fited December 16, 1993, 11:37 a.m.

BOARD OF NURSING HOME ADMINISTRATORS

Title of Regulation: VR 500-01-2:1. Regulations of the
Board of Nursing Home Administraters.

s

.jtatutog Authority: §§ 54.1-2400 and 54.1-3101 of the Code
of Virginia,

Public Hearing Date: February 8, 1994 - 9 a.m.
Written comments may be submitted until March 28,
1994,
(See Calendar of Events section
for additional information)

Basis: Chapter 24 (§ 54.1-2400 et seq.) of the Code of
Virginia provides the basis for these regulations. Chapter
24 establishes the general powers and duties of health
regutatory boeards including responsibility to “promulgate
regulations in accordance with the Administrative Process
Act (§ 96.141 et seq) which are reasonable and
necessary to administer effectively the regulatory system.”

Purpose: The proposed amendments are revised verbaiim
to the emergency regulations of the Board of Nursing
Home Administraters which went into effect June 29, 1993,
The proposed amendmenis increase fees for licensure,
examination, renewal, late renewal and reinstatement;
relax continuing education requirements for licensees by
requiring vendors to register with the board; and respond
to Governor Wilder's conditioned approval of emergency
regulations.

Substance: The key provisions of these regulations are
summarized below:

§ 1.1 - Adds definitions relevant to registration of
vendors of coestinuing education to provide clarity for

compliance.
§ 3.1 - Increases initial licensure fees for
administrators, administrators-in-training and

preceptors. Increases examination fees.

§ 3.2 - Increases renewal
administrators and preceptors.

fees for nursing home

§ 3.3 - Increases late renewal for administrators and
preceptors who do not renew by expiration date but
renew within six months of expiration date.

§ 3.4 - Increases reinstatement fees for administrators
and preceptors who reinstate after siXx months of
expiration date.

§ 3.5 - Increases fees for duplicate licenses, wall
certificates and returned checks.

§ 84 - Deletes requirement. Adds new § 8.4 which
requires the licensee to retain continuing education
documentation subject to audit.

§ 8.5 - Deletes requirement. Adds new § 8.5 which
authorizes randem audit for compliance monitoring
and prescribes the procedure for licensees to follow if
contacted for an audit

§§ 9.1 through 9.15 - Adds requirements for
registration of vendors of continuing education courses.

Issues: The proposed amendments result from a
comprehensive review of regulations and a mandate from
Governor Wilder.

1. Problem: Revenue deficit and increased
administrative costs, The Board of Nursing Home
Administrators experienced a 10% decline in renewals
in 1991 and 1992 combined. Administrative costs of
mandatory continuing education requirements
increased as a result a 209 increase in violations. A
deficit of $98,342 is projected by June 30, 1994, (See
§§ 3.1 through 3.6)

Solution: The board developed four alternative fee
structures. Each alternative requires a 10% reduction
in expenditures by the board.

The board voted to increase revenues $77,368 for the
biennium. A net surplus of $4,001 would result by
June 36, 1994,

The board determined this solution t¢ be the most
reasonable. The board voted to reduce its expenditures
by at least 10% and currenily is limiting travel and
per diem costs and streamlining administrative costs.

Emergency regulations were

approved effective
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November 4, 1992, implementing fee increases as
prescribed in this solution.

2. Problem: Continuing education requirements involve
extensive reporting, tracking and moniforing.
Disciplinary cases have increased 718% from the
previous biennium as a result of violations of the
requirements.

Over 600 licensees submitted documentation from
300+ vendors covering over 1000 different courses.
Tracking involved thousands of course verifications.

Of 662 licensees submitiing documentation, 134 (20%)
were found in violation. Seventysix appealed to
administrative hearings. The program created
tremendous overload on staff.

Solution: The board will coniract with the Inspection
Division of the department to conduct a sampling. The
board will determine compliance of 75 licensees
sampled. The board will require vendors of continuing
education to register with the board and provide to
the board when randomly sampled, validation of
content and quality of instructors and courses.

Staff is allocated to the hoard on a parttime basis
and the board wanted assurance that services to
licensees and the public were not interrupted by the
continuing education program. The board determined
that this solution is the most cost effective, equitable,
and flexible and the least burdensome to licensees.

3. Problem: Governor Wilder granted conditional
approval to the emergency regulations in November,
1892,

Governor Wilder stated: “I concur with the adoption of
this emergency regulation. However, my approval is
conditioned upon the Board of Nursing Home
Administrators conducting a thorough review of the
need and effectiveness of the mandatory continuing
education requirement. Additionally, this review should
focus on how to make this requirement beneficial to
administrators as well as to the cifizens using nursing
facilities. Another key element of this investigation
should be to make the administration of the continuing
education requirement less costly while remaining
effective, This study shall be concluded prior fo
promulgating permanent regulations.”

Solution: Conduct a full review of the effectiveness of
the reguiations, carefully study the efficacy of
mandating continuing education requirements including
how requirements are beneficial to administrators and
administrative costs while assuring effectiveness.

The board has reviewed the effectiveness of the
regulations and is proposing to reduce administrative
costs and reduce stringency of continuing education
requirements.

The board concludes that it is responsibie to the
public to monitor both initial competency for licensure
and ensure continued competency. The board may not
have the “ideal” mechanism to ensure continued
competency but has determined that its requiremenis
increase the probability of access and exposure to new
knowledge and technological advances. The hoard
concludes its study with support of mandatory
continuing education,

Estimated Impact:

A. Regulated Entities: There are currently 682 licensed
nursing home administrators, 163 registered preceptors
(training supervisors for apprentices), and 90
administrators-in-training for a total of 935 licensees and
registrants. The board projects that approximately 200
vendors of continuing education will register with the
board.

B. Projected Costs for Licensed Entities: Licensure fees
will increase a maximum of 25% for initial licensure,
renewal, late renewal and reinstatement. The late renewal
and reinstatement fees are avoidable by renewing the
license by the expiration date.

C. Projected Cost to Agency: The board estimates the
cost for implementing these amendments at $19,000. This
estimate includes staff time, postage, printing, mailing and
adjudication of violations.

D. Source of Funds: All funds of the Board of Nursiné‘
Home Administrators are derived from application,
examination and licensure fees.

E. Projected Cost for Compliance: The following fees are
currently in effect through emergency regulations and are
proposed for adoption. Fees prior to the emergency
regulations are in the left column and proposed fees are
in the right column:

Applicant for Trainee Program . - From $150 to $188
Applicant for Preceptor ......... - From $100 to $125
Applicant for Administrator ..... - From $125 to $156
Fee for State Examination ...... - From $1069 to $125
Fee for National Examination ... - From $15¢ to $188

Annual Renewal Administrator .. - From $160 to $125

Annual Renewal Preceptor ...... - From § 50 to § 63
Late Renewal Administrator ..... - From $150 t¢ §175
Late Renewal Preceptor ......... - From § 50 to $ 88

(Late renewal fees are aveidable by renewing by the
expiration date.)

Reinstatement Fee
Administrator ...........coiiiinns - From $200 to $225

Reinstatement Fee Preceptor . - From §$100 to $113

I
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(Reinstatement fees are avoidable by renewing the
license by the expiration date or filing for late
renewal within six months of the expiration date.)

Fee for duplicate license
Fee for duplicate wall

certificate ...........iiiiiiieal - From $ 50 to § 63
Fee for returned check .......... - From $ 25 to $ 31

........ - From $ 25 to § 31

(The first two fees provide an exira service to
licensees per request. Returned check fee is
avoidable.)

Fee for verification of license
to another state .................. - From § 50 to § 63

Licensees are required to attend 2¢ classroom hours of
continuing education during each calendar year. The
average cost of 20 classroom hours of continuing education
is $400. The majority of continuing education credits are
given at conferences and conventions which are attended
for reasons other than participation in continuing education
classes. With over 1,000 courses given in Virginia in 1992,
classes are readily accessible in all localities and travel to
any particular class would be minimatl.

Relaxing the reporting requirements for continuing
education will reduce costs for licensees and place onus
on vendors to assure quality in content and instruction.

Summary;

The proposed amendments increase fees for licensure,

registration, renewal, late renewal, and reinstatement
that went into effect November 4, 1992, and June,
1993, through emergency regulations, amend reporting
requirements for continuing education; require
registration of vendors of continuing education; and
respond to Governor Wilder's conditional approval of
the emergency reguiations.

VR 500-01-2:1. Regulations of the Board of Nursing Home
Administrators.

PART L
GENERAL PROVISIONS.

Article 1.
Definitions.

§ 1.1. The following words and terms, when used in these
regulations, shall have the following meanings, unless the
content indicates otherwise:

“Accredited instifution” means any degree-granting
college or university accredited by the following: Middile
States Association of Colleges and Schools, New England
Assoctation of Schools and Colleges, North Central
Association of Colleges and Schools, Northwest Association
of Schools and Colleges, Southern Association of Colleges
and Schools, Western Assoctation of Schools and Colleges,

and public schools accredited by the Virginia Department
of Education.

“Applicant” means a person applying to sit for an
examination or applying for licensure by the board.

“Adminisirator-in-training program (A.LT)’ means the
apprenticeship program which consists of 2,08¢ hours of
continupus training in nursing home administration in a
licensed nursing home.

“Administrator-of-record” means the licensed nursing
home administrator designated in charge of the general
administration of the facility and identified as such to the
facility’s licensing agency.

“Administratortn-training applicant” means a person
applying for approval to enter the administrator-in-training
(A.LT.) program.

“Classroom hour” means 50 minutes of attendance in a
group program for obtaining continuing education.

“Continuing education” means the educational activities
which serve to maintain, develop, or increase the
knowledge, skills, and perfermance and -competence
generally recognized as relevant to the nursing home
administrator’s professional responsibilities.

“Department”’
Professions.

means

the Department of Health

“Direct supervision” means directing the activities and
course of a subordinate’s performance.

“Executive director” means the board administrator for
the Board of Nursing Home Administrators.

“Formal program of learning” means a process that s
designed and intended primarily as an educational activity
and that complies with the applicable standards as
defined by Part VHI of these regulations.

“Full-time employment” means employment of at least
37 1/2 hours per week.

“Group program’” means an educational process
designed to permit a participant to learn a given subject
through interaction with an instructor and other
participanis.

“Instructional design” means a plan thatl specifies the
learning objectives of the program; the confent of the
program; the methods of presentation (case studies,
lectures, work group; programmed instruction, use of
audio or visual aids or group participation); and the
method whereby the participant evaluates whether the
learning objectives were achieved. Adequacy of technical
knowledge or skills in developing instructional design shall

. be demonstrated by appropriate experience or education

of the presenter.
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“Leagrning objectives” means specifications of what
participants should gain as a result of completing
continuing education courses.

“N.A.B.” means the National Association of Boards of
Examiners for Nursing Home Administrators.

“National examination” means a iest used by the board
to determine competence of candidates for licensure.

“Nursing home administrator” means aay individnal
licensed by the Board of Nursing Home Administrators.

“Nursing home” means any public or private facility
required to be licensed as a nursing home under the
provisions of Chapter 5 (§ 32.1-123 et seq.) of Title 32.1 of
the Code of Virginia and the regulations of the Board of
Health.

“Practicum’” means a course of study as part of a
degree or post-degree program designed especially for the
preparation of candidates for licensure as nursing home
administrators that involves Supervision by an accrediled
college or university of the practical application of
previously studied theory. The practicum shall be served
under a preceptor registered with the board.

“Preceptor” means a nursing home administrator
currently licensed in Virginia approved by the board ifo
conduct an administrator-in-training (A.L'T.) program.

“Quality instruction” means instruction that is provided
by teachersipresenters who are capable through
background, traiming, education and experience of
commiunicating effectively and providing an environment
conductve to learning. Insiructors shall be competent in
the subject matter, skilled in the use of the appropriate
teaching method's) and prepared in advance.

“Sponsor” means an individual or business approved by
the board to offer continuing education in accordance
with these regulations.

“State examination” means a test used by the Board of
Nursing Home Administrators to determine competency of
a candidate relevant to regulations and laws in Virginia
for purposes ¢f licensure.

Ariicle 2.
Legal Base.

§ 1.2, The following legal hase describes the authorily of
the Board of Nursing Home Administrators to prescribe
regulations governing nursing home administrators in the
Commonwealth of Virginia:

Tiile 54.1:

Chapter 1 (§ 54.1-106 through 54.1-114);

Chapter 24 (§ 54.1-2400 through 54.1-2403);

Chapter 25 (§ 54.1-2500 through 54.1-2516); and
Chapier 31 (§ 54.1-3100 through 54.1-32103)
of the Code of Virginia.

Article 3.
Purpose.

§ 1.3. These regulations eslablish the standards for
qualifications, training, examination, licensure, and practice
of persons as administrators-in-raining; nursing home
administrators; and preceptors in the Commonwealth of
Virginia.

Article 4.
Applicability.

§¢ 1.4. Individuals subject to these regulations are (i)
nursing home administrators, (il) applicants, (iii)
adminisirators-in-training, aad (iv) precepiors , and (v)
approved sponsors of confinuing education courses .

Artiele 5
Publiec Parbeination Guidelines.
£ 15 Mailing bst
The exceulive director of the board shell maintain e st
efperseﬁsaaéefgamiaﬂeﬂswhewﬂlbemaﬁeéthe
follewing deewmenis as they become available: .
1 Meotice of intent te promulpate repwations:
# Notlee of public hearingy of informadlional
procecdings, the subject of whiek is propesed oF
o iations: and
§ L6 Additions and deletisns to maiting list
A: ARy person wishing {o be placed on the mailing Hst
shall have his name added by wriling to the board:
B: The beard muy; in Hs diseretion; add to the Hst any
persen; organization; or publicaton it beleves wili serve

the purpose of respensible posticipation in the formedon
ar promulgation of regulations:

€ These er the lst may be pericdically regquested to
indieate theirdesire to conlintie to receive decuments ef ie
be deleted from the list:

B: When mall s returred es undeliverable; perseas shel
be deleted frem the Hst

§ L7 Netiee of intent

f: At least 30 davs prier te publcation of the notice io
conduet en informational proececeding as required by ¢
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561471 of the Cede of Virginia;, the board shall publish &
aoHee of intent:

B. The neotice shall coniein & brief and eoneise
stetement of the peossible repulation or the problem the
regulation would address and invite any persens to preovide
written cormment on the subjeet metier

€. The nolice shall be transmitied te the Registrar of
Resulss for inelusi i the Vieginia Reosi of
Regulations:

¥ 8 Informutionsl proeeedings of public hesrinpy for

#: At lenst onee emeh bieanium; the board shail eonduet
an informetioral procceding, which may take the form of
&pubﬁehe&ﬂﬁg—temeeivepubﬁeeemmeﬂt&neﬁs&ng
repilntions: The purpose of the proceeding will be to
solicit publie comwment eon all existing repulations as to
their effectivenesy; cificieney; necessity; elarity; and eost of
complianee:

B-N»aﬂeea—fsuehpfeeeedmgsh&}}bet—raﬂsmﬁtedtethe
Regisirar of Regulations for inclusien in the Virgiaia
Register of Regulations:

& The proeeeding mey be held separately or in
snetion with othes iaf onal lings.

A Any persoh may petition the board to adept amend
or delele any reguiation:

B. Apy petition reeeived within 10 deys prier to a beard
meeting shell appear on the agenda of that meeting of the
board:

€ The beard shall have sele autherity to dispese of the
§ I10: Netice of formulation and adoptions

Prior to any mecting of the bouard eor subcommities of

the board at which the formulation or adoptien of
i ﬁteeee&ﬁ%hes&bjee%maﬂefsh&l-}be

§ 3L Advisery committess:
The board may appoint advisery committees as it mey

deemr neeessary to provide for eitizen and professional
ﬁaﬁiewaﬁeﬁm%hefemaﬂeﬂ—ﬁmmmga&e&adepheﬂ-&ﬂd

PART II
OPERATIONAL RESPONSIBILITIES.

Article 1.

Posting of License and Licensure.

¢ 2.1. An individual shall have a valid nursing home
administrator’s license issued by the Board of Nursing
Home Administrators in order to engage in the general
administration of a nursing home,

§ 2.2. Each licensee shall post his -license in a main
entrance or place conspicuous to the public in the facility
in which the licensee is administrator-of-record.

Articie 2.
Records.

¢ 2.3. Accuracy of information.

A, All changes of mailing address or name shali be
furnished to the board within five days after the change
ocecurs.

B. All notices required by law and by these regulations
to be mailed by the board to any registrant or licensee
shall be validly given when mailed to the latest address on
file with the board and shall not relieve the licensee,
trainee, or preceptor of the obligation to comply.

PART L
FEES.

Article 1.
Initial Fees,

§ 3.1. The applicant shall submit ALL fees below which
apply:

1. Application for ALT, program ........... $150 £188
2. Preceptor application fee ................. $100 5125
3. Application fee for license to practice nursing home
administration ........ccvereierirriia s 81256 J156
4. Fee to sit for state ‘examination .......... $190 $725
5. Fee to sit for national examination ...... $i50 L7188

6. Verification of licensure requests from other states
................................................... $ 560 F863

Article 2.
Renewal Fees.

§ 3.2. Renewal fees received by the board no later than
the expiration date (see § 4.1).

The following annual fees shall be paid as applicable
and received by the board no later than the expiration
date for license and preceptor registration renewal (see §
4.4):

1. Nurging home administrator license-
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125 1123 11 R 100 £125
2. Preceptor registration renewsal
§ 3.3. Late renewsl fees.

The following lale fees shall be paid as applicable and
received by the board wilhin six months following the
inifial expiration date {(see § 4.4): :

1. Nursing home administraior late license
FEAEWAD . iiiiiiririereiroarnsier s $186 Fi75
( §108 $125 renewal and $30 penalty fee)

2. Preceptor late regisiration renewal
( $68 £62 renewal and $25 penally fee)

Axticle 3.
Reinstatement Fees.

§ 3.4. The board, in ifs discretion, may reinstate a license
that was not renewed within siz months of the injtial
expiration date provided ceriain conditions are met.

NOQTE: Thers may be additional fees for nursing home
administrater license reinstalement depending upon the
conditions approved by the beard for reinstatement (see §
4.7).

The board, in its discretion, may reinstale a preceptor
registration that was not renewed within six months of the
initial expiration date (see § 4.8),

If the bhoard approves reinstatement the following
applicable reinstaternent fees shall be paid

1. Nursing home adminisirator reinstatement

(See NOTE under § 3.4) .....ooivvviiinnnns $208 g£225
2. Preceptor reinstatement .................. 18 §133
Article 4,

Other Fees,

& 3.5. Duplicates,

Duplicate licenses or wall certificates shall be issued by
the board after the licensee submits to the board a signed
affidavii that a document has been lost, destroved, or the
applicani has had a name change.

1. Duplicate license
2. Duplicate wall certificates
§ 3.6, Additional fee information.

A. There shall be a fes of $35 £37 for returned checks

B, Fees shall not be refunded once submitted.

PART IV.
RENEWALS.

Articie 1,
Expiration Dates.

§ 41 The following shall expire on March 31 of each
calendar year:

1. Wursing home adminisirator license; and

2. Preceptor registration.
§ 4.2. A licensee who fails 1o repew his license by the
expiration date shall have an invalid license. See §§ 4.5
and 4.7.
§ 4.3. A preceptor who fails to renew his registration by
the expiration date shall not serve as a preceptor. See §§
4.6 and 4.8.

Article 2,
Renewal and Reinstatement.

§ 4.4. Eenewal received by the board no later than the

expiration date.

A A persom who desires to renew his license or
precepior registration for the next vear shall, not later
than the expiration date:

1. Return the renewal notice;

2, Submit the applicable fee{s) prescribed in § 3.2;

3. Motily the board of any changes in name and
address; and

4. Submii the conlinuing education documeniation
prescribed in 8§ 8.1 through 8.8 of these regulations.

B. The requirements in subsection A above shail be
recelved in the board office or the hank lock hox no later
than the expiration date. Postmarks shall not  be
considered.

§ 4.5. Late repewal for nursing home adminisirator license.

A A person whe fails to renew his license by the
expiration date shall, within six months of the inifial
expiration date:

1. Return the renewal noiice or request renewal in
writing {0 the board;

2. Submit fhe applicable fee prescribed in § 3.3;

3. Notify the board of any changes in name and
address; and

4. Subinit the continning educalion documentatio
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prescribed in §§ 8.1 through 88 for the previous
calendar year.

The requirements in this subsection A shall be received
in the board office within six months of the initial
expiration date, Postmarks shall not be censidered.

B. A candidate for late renewal who does not meet the
requirements in subsection A above shall reinstate as
prescribed in § 4.7.

§ 4.6. Late renewal for preceptor registration.

A, A person who fails to renew his preceptor
registration by the expiration date shall, within six months
of the initial expiration date:

1. Return the renewal notice or request renewal in
writing to the board;

2. Submit the applicable fee prescribed in § 3.3; and

3. Notify the board of any changes in name and
address.

The requirements of this subsection A shall be received
in the board office within six months of the initial
expiration date. Postmarks shall not be considered.

B. A preceptor who fails to renew within six months of
:he initial expiration date shall reinstate as prescribed in §
48

§ 4.7
license.

Reinstatement for nursing home administrator

The board, in iis discretion, may reinstate a license that
was not renewed as prescribed in §§ 44 and 45 as
follows:

An applicant for nursing home administrator license
reinstatement shall:

1. Apply as a new applicant on forms provided by the
board; and

2. Submit the applicable reinstatement fee prescribed
in § 3.4; and

3. Meet one or more of the following requirements as
determined by the board at the time of application for
reinstatement. All applications for reinstatement shall
be reviewed by the Credentials Committee and the
applicant shail be notified of which of the following
requirements must be met:

a. Submit evidence of attendance at 20 classroom
hours of continuing education for each year of
expiration and for the year preceding expiration if
continuing education requirements were not met for
that yvear. (NOTE: See § 8.3 B and C for possible

exception to the 20 hour requirement);

b. Requalify for licensure under the requirements
for initial licensure in effect at the time of
application for reinstatement (see § 5.1). NOTE:
Such requalification does not inciude retaking of the
state and national examinations but may inciude
more stringent qualifications than were in effect at
the time of original application for licensure);

c. Retake and pass the state and national
examinations (see fees under § 3.1).

§ 4.8, Reinstatement of preceptor registration.

The board, in its discretion, may reinstate a preceptor
registration that was not renewed as prescribed in § 4.6 as
follows:

An applicant for preceptor registration reinstatement
shall:

1. Apply as a new applicant on forms provided by the
board;

2. Meet the current requirements for preceptor
approval in effect at the time of application for
reinstatement (see §§ 6.8 through 6.9); and

3. Submit the applicable reinstatement fee prescribed
in § 3.4.

PART V.
REQUIREMENTS FOR LICENSURE.

Article 1.
Qualifications.

§ 5.1. One of the following sets of qualifications is
required for licensure:

1. Degree and practicum experience.

a. Applicant holds a baccalaureate or higher degree
in nursing home administration or a health
administration field from an accredited college or
university; and

b. Applicant has completed a 400-hour practicum
(see § 1.1) in nursing home administration as part
of the degree program under the supervision of a
preceptor registered by the board; and

c. Applicant has received a passing grade on the
state examination and the national examination.

OR
2. Certificate program.

a. Applicant holds a baccalaureate or higher degree
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from an accredited college or university, and

b. Applicant has completed successfully a program
with a minimum of 21 semester hours study in
long-term care administration from an accredited
college or university. The program shall be one that
has been recognized by the board and shall include
a minimum of 15 semester hours of academic
courses related to long-term care administration; and

c. Applicant has completed successfully a 400-hour
practicum {(see § 1.1) as part of the certificate
program under the supervision of a preceptor
registered by the board; and

d. Applicant has received a passing grade oan the
state examination and the national examination.

OR
3. Administrator-in-training pregram.

a. Applicant has successfully completed 2,080 hours,
or the approved equivalent thereof (see § 6.3), of
continuous training in an A.ILT. program; and

b. Applicant has received a passing grade on the
state examination and the national examination.

OR

4. Endorsement. The board may issue a Virginia
license to any person by endorsement when the
person:

a. Holds a current unencumbered license from any
state or the District of Columbia;

b. Meets one of the following:

(1) Has practiced nursing home administration for
one year; or '

(2) Complies with all regulations of the Board of
Nursing Home Administrators governing nursing
home administration licensure in Virginia; or

(3) Has education and experience equivalent to
qualifications required by these reguiations and has
provided written evidence of those gqualifications at
the time of application for licensure; and

¢. Has successfully compleied the state examination.

Article 2.
Application Process.

§ 5.2. An individual seeking licensure as a nursing home
administrator, approval as a . preceptor, or seeking
examination/reexamination shall submit simultaneously:

1. Application provided by the board;

2. Additional documentation as may be required by
the board to determine eligibility of the applicant; and

3. The applicable fee(s) prescribed in § 3.1.

§ 5.3. All required parts of the application package shall
be submitied at the same time. An incomplete package
shall be returned.

EXCEPTION: Some schools require that certified
transcripts be sent directly to the licensing authority.
That policy is acceptable to the board.

National examination scores will also be accepted
from the examining authority.

§ 54. An applicant for examination shall submit the
application package not less than 45 days prior to an
examination date. The application package shall be
received in the board office on the examination
application deadline date. Postmarks will not be
considered.

§ 5.5. Waiver of time limits.

The board may, for good cause, waive the time
requirement in § 5.4 for the filing of any application. The
burden of proof which demonstrates good cause rests with
the applicant. .

Article 3.
General Examination Requirements.

§ 5.6. Failure to appear.

The applicant shall forfeit the examination fee if unable
to sit for the examination for any reason.

§ 5.7.- Reexamination.

Any person failing an examinatien may reapply for a
subsequent examination, and shall pay the examination fee
prescribed in § 3.1 with each application filed.

§ 5.8, Scheduling early examinations.

A. An applicant may request to take the scheduled
examination most closely preceding the expected
compietion of the required formal education reguirement
or the ALT, program.

B. All such requests shall be in writing.
- C. Approval of the wriiten request by the board shall be
required prior to submiiting the application and fee for
examination (see §§ 5.2, 5.4 and 3.1).

D. Application for licensure shall be submitted after the
applicant completes the qualifications for licensure.
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PART VI
ADMINISTRATOR-IN-TRAINING PROGRAM.

Article 1.
Trainee Requirements and Application Process.

§ 6.1. To be approved as an administrator-in-training, a
person shall:

1. Have received a passing grade on a total of 60
semester hours of education from an accredited
college or university;

2. Obtain a preceptor currently approved by and
registered with the board to provide training;

3. Submit the fee prescribed in of § 3.1;
4. Submit the application provided by the board; and

5. Submit additional documentation as may be
required by the board to determine eligibility of the
applicant.

All required parts of the application package shall be
submitted at the same time. An incomplete package shall
be returned.

EXCEPTION: Some schools require that certified
transeripts be sent directly to the licensing authority.
That policy is acceptable to the board.

Article 2.
Training Program.

§ 6.2, The A.LT. program shall consist of 2,080 hours or its
approved eguivalent (see § 6.3) of continuous training to
be completed within 24 months. Extension may be granted
by the board on an individual case basis.

§ 6.3. An ALT. applicant with prior bealth care work
experience may request approval to receive a maxtmum
1,000 hours of credit toward the total 2,080 hours as
follows:

1. Applicant shall have been employed fulltime for
four of the past five consecutive years immediately
prior to application as an asgistant administrator or
director of nursing.

2. The employment described above shall have been
in a facility as prescribed in § 6.4.

3. Applicants with experience as a hospital
administrator shall have been employed full-time for
three of the past five years immediately prior to
application as a hospital administrator-of-record or an
assistant hospital administrator in a hospital setting
having responsibilities in all of the following areas:

a. Regulatory;

b. Fiscal,
¢. Supervisory;
d. Personnel; and
e. Management.
§ 6.4. Training shall be conducted only in:

. A nursing home, licensed by the Department of
Health, Commonwealth of Virginia; or

2. An institution licensed by the Virginia Mental
Health, Mental Retardation and Substance Abuse
Services Board in which long-term care is provided; or

3. A certified nursing home owned or operated by an
agency of any city, county, or the Commonwealth or
of the United States governmeant; or

4. A certified nursing home unit located in and
operated by a general or special hospital licensed
under procedures of Rules and Regulations for
Licensure of General and Special Hospitals of the
Virginia Department of Health.

§ 6.5. Training shall be under the direct supervision of a
certified preceptor (see §§ 6.8 and 6.9).

§ 6.6. Not more than two AILT.’s may be supervised per
approved and registered preceptor at any time.

§ 6.7. An AILT. shall be required to serve full time
weekday, evening, and weekend shifts to receive training
in all areas of nursing home operation.

Article 3.
Qualifications and Application Process to Train:
Preceptors.

§ 6.8. An individual shall be approved by and registered
with the board prior to serving as a preceptor,

§ 6.9. The board shall approve and
preceptors to give training who:

register only
1. Have a full, unrestricted, and current Virginia
nursing home administrator license;

2. Are employed fulltime
training occurs (see § 6.4);

in the facility where

3. Have served for a minimum of two of the past
three years immediately prior to the preceptorship as
a full-time administrator in accordance with § 6.4 or
as an approved preceptor in another staie;

4. Submitted the fee prescribed in subdivision 2 of §
3.1
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5. Submitted the applications provided by the board;
and

6. Submiited additional documentation as may be
required by the board to determine eligibility of the
applicant.

All required parts of the application package shall be
submitted at the same time. An incomplefe package shall
be returned,

EXCEPTION: Preceptors submiiling information which
documents preceptorship served in another state, may
have the other state send information directly to the
licensing authority. That policy is acceptable te the board,

Article 4.
Administration of A.IT. program.

§ 6.10. Prior to the beginning of the A.LT. program, the
preceptor shall develop and submit {o the board for
approval, a training plan which shall inciude and bhe
designed around the specific training needs of the
administrator-in-training. The (raining plan shall include
the Core of Knowledge as defined by Title XVIII and Tiile
XIX of the Social Security Act and published in the
Federal Register on February 2, 1989, and the Domains of
Practice as appended to these regulations. (See Appendices
I and IL) The training plan developed by the board or an
alternate plan may be used.

§ 6.11. The precepior shall maintain progress reporis on
forms prescribed by the board for each menth of fraining.

§ 6.12. The AILT’s certificaie of completion plus the
accumulated original monthly reports shall be submitted
by the preceptor to the board within 30 days following the
completion of the ALT. program.

§ 6.13. If the preceptor fails to submit the reporis required
in § 6.12, the ALT. shal! forfeit all credit for training, The
board may waive such forfeiture.

§ 614, If the AILT program is terminated prior to
completion, the trainee and the preceptor shall submit the
following information to the board within five working
days;

1. Preceptor.

a. All required monthly progress reports prescribed
in § 6.11; and

b. Written explanation of the causes of program
termination.

2. ALT, The ALT. shall submit written explanation of
the causes of program termination.

§ 6.15. If the program is interrupied because the approved
and registered preceptor is unable to serve, the A.LT. shall

notify the board within five working days and shall obtain-
a new preceptor who is registered with the board.

§ 6.16. Credit for training shall resume when & new
preceptor is oblained and approved and registered by the
board.

§ 6.17. If an alternate fraining plan or set of goals is
developed, it shall be submitted to the board for approval
before ALT. resumes training.

PART VII,
REFUSAL, SUSPENSION, REVOCATION, AND
DISCIPLINARY ACTION,

Article 1.
Unprofessional Conduct.

§ 7.1. The board may refuse to admit a candidate to any
examination; refuse to issue or renew a license or
approval to any applicant; and may suspend for a stated
period of time or indefinitely, or revoke any license or
approval, or reprimand any person, or place his license on
probation with such terms and coanditions and for such
time as it. may designate, or impose a monetary penalty
for any of the following causes;

1. Conducting the practice of nursing home
administration in such a manner as to constituie a
danger to the health, safety, and well-being of the
residents, staff, or public;

2. Demonstrated inability or unwillingness to maintain
a facility in accordance with the Virginia Department
of Health Rules and Regulations for the Licensure of
Nursing Homes in Virginia;

3. Failure to comply with federal, state, or local laws
and regulations governing the operation of a nursing
home;

4, Conviction of a felony related to the practice for
which the license was granted;

5. Failure to comply with any regulaiions of the
board;

6. Failure
requiremenis;

to comply with continuing education

7. Inability to practice with skill or safety because of
physical, mental, or emotional illness, or subsiance
abuse;

8. Failure to comply with board’s regulations on
preceptorship while serving as a preceptor.

PART VIII.
CONTINUING EDUCATION.

§ 81. As a prerequisite to renewal of a license o
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reinstaternent of a license, each licensee shall be required
to take continuing education related to health care
administration. See § 8.2 and §§ 8.6 through 8.9.

§ 82 Continuing education shall consist of training
programs, seminars, and workshops directly related to the
following:

1. Nursing home administration;

2, Long term care;

3. Resident care,

4, Physical resource management,

5. Laws, regulatory codes, and governing boards;

6. Courses to gain knowledge in departmental areas;

7. Core of Knowledge in Appendix I, and

8. Domains of Practice in Appendix I

§ 8.3. Continuing education requirements for each calendar
year.

A. An administrator who holds a license on January 1 of
any calendar year shall attend 20 classroom hours of
~ontinuing education for that calendar year.

B. An administrator whose Initial date of licensure is
between April 1 and July 31 of any calendar year shall
attend 10 classroom hours of continuing education for the
calendar year in which initial licensure takes place.

C. An administrator whose initial date of licensure is
between August 1 and December 31 of any calendar year
shall not be required to attend continuing education for
the calendar year in which initial licensure takes place.

submitied a5 one package and reeceived in the beard effice
ro loter then Jomuary 15 of the calendar year following
the yeer in which the courses were regquired to be token:
Postmarks will ot be eonsidered:

§ &5 Administraters shell submit evidence of having

+ Ferwarding copies of cerlificptes oF transeripts

2. Forwerding on effidavit of completion sigred by the
edministrator on forms provided by the beard:
§ 84 The Hcensee shall retain in his personal files

complete documentation of continuing education as
wecified in subdivisions 1 and 2 of § 8.5

§ 8.3. If contacted for an audil, the licensee shall forward
to the board by the date requested the following:

1. Completed and signed affidavit of completion on
forms provided by the board;

2. Evidence of aitendunce provided by the approved
sponsor for each course taken, Evidence of attendance
shall include:

a. Dategls) the course was taker,
b, Hours attended;

¢. Participant’s name;

d. Approved sponsor’s signature.

§ 8.6. Credit shall be considered only for courses taken
under sponsors approved by the board or courses taken
from an accredited institution as defined in § 1.1 or an
appropriate state agency.

Exception: Credit shall be considered for courses faken
in another state by Virginialicensed nursing home
administrators who reside out-of-state whern the sponsors
of such courses are listed In good standing with the
National Association of Boards of Examiners of Nursing
Home Adminisirators or the American College of Nursing
Home Administrators.

§ 8&6: &7 Only classroom hours shall be accepted.

§ 8% &8 Credit shall only be given for 30-minuie
increments.

§ 88 8.9 The confinuing education hours shall be current
to the calendar year in which they were required.

PART IX.
CONTINUING EDUCATION SPONSORS.

Article 1.
Applicability.

§ 9.1 Applicability.

These regulations apply to individuals or businesses
applying for approval and approved by the Board of
Nursing Home Administrators to provide continuing
education courses recognized for credit by the Board of
Nursing Home Administrators.

Exception: Providers of courses given in other
Jurisdictions than Virginia do nof have to have prior
approval of the Virginia Board of Nursing Home
Administrators if such courses are provided by sponsors
listed in good standing with the National Association of
Boards of Examiners of Nursing Home Administrators or
the American College of Nursing Home Administrators.
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Couirses provided by an accredited institution as defined
in § 11 and taken for credit do rot have to have prior
approval of the Virginia Board of Nursing Home
Administrators.

Article 2.
Application Process.

§ 9.2, Application requirements.

Individuals or businesses as required by § 9.1 seeking
registration as an approved sponsor of continuing
education courses for licensed nursing home
administrators shall apply for sponsor-approval by the
board as follows:

1. Submit a completed application on a form provided
by the board,

2. Submit additional information as prescribed on the
application to determine eligibility of the sponsor;

3. Submit applicable fee prescribed in § 9.5.
§ 8.3, Incomplete application package.

Al required parts of the application package shall be
submitted af the same time. An incomplete package wilf
not be considered.

§ 9.4. Application deadline.

An applicant for approved sponsorship shall submit the
application package not less than 30 davs prior to
presenting a course. The application package shall be
received by the deadline date. Postmarks will not be
considered.

Article 3.
Fees.
§ 9.5. Fees.
A. Initial Application for Sponsorship Approval ... 3275
B. Annual Renewal of Sponsorship Approval ...... £200

Article 4.
Renewal of Sponsorship Approval.

§ 8.6. Expiration date.

Sponsorship approval shall expire on December 31 of
each calendar yvear. A renewal notice will be sent by the
board to each registered sponsor within 60 days prior to
expiration. All remewal notices required by (these
regulations shall be validly given when mailed fo the
latest address on file with the board and shall not relieve
the sponsor from obligation fo comply.

§ 9.7, Renewals.

A. Renewal fees received by the board no later than the
expiration date shall be in the amount prescribed in
subsection B of § 9.5. Postmarks shall not be considered.

B. An individual or company who fails to renew the
sponsorship approval by the expiration date shall reapply
for approval as a new sponsor and pay the fee prescribed
in subsection A of § 9.5.

Article 5.
Qualifications for Approval.

§ 9.8. Course content.

A If audited by the board, the sponsor shall document
that the content of each course provided meets at least
one of the requirements prescribed in § 82 of these
regulations.

NOTE: Self-study courses and home video courses shall
not meet the requirements of these regulations. Courses
designed fo enhance the profitability or decorating needs
of the nursing home facility shall not meet the
requirements of these regulations.

B. If audited by the board, the sponsor shall document
that the primary objective of the course shall be fo
increase the licensees’ professional competence and skills
and shall improve the quality of long-term care services
rendered to the public as follows: '

1. Sponsor shall establish learning objectives of each
course as defined in § 1.1

2. Sponsor shall establish the level of knowledge of
each course. Levels of knowledge shall be described
as basic, intermediate, advanced or updated,

3. Sponsor shall establish method(s) of presentation as
defined under “Instructional design” in § 1.1.

4. Instructional design shall comply with §§ 9.9
through 9.14.

§ 9.9. Prerequisites.

Sponsors shall state i writing the prerequisites for
education, experience or both for all courses. Prerequisites
shall be wriften in precise language so that potential
participants can readily ascertain whether they qualify for
the program or whether the program’s specified level of
knowledge is appropriate for them.

§ 9.10. Presentersfinstructors.

Sponsors shall maintain a Vita on each presenter and
shall be able to demonstrate to the board if audited that
each presenter is qualified in the subject matter (see
“Qualified Instructors” in § 1.1) and krnowledgeable in
instructional design as defined in § 1.1.
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§ 9.11. Program materials.

Sponsors shall be able to demonstrate to the board if
audited that program materigls are technically accurate,
current and sufficient to meel the course’s stated
objectives.

§ 9.12. Program presentation.

A. Sponsors shall inform participants in writing prior to
the date of the course of the following:

-~

Learning objectives;
2. Prerequisites;

3. Level of knowledge of course;

4. Program content;

5. Nature and extent of advance preparation;
6. Method of presentation to be used;

7. Amount of continuing education credit in classroom
hours;

8. Datel’s) of course;
9. Registration policiesfprocedures, fees, refunds;

10. That the sponsor is approved by the Board of
Nursing Home Administrators fo provide courses for
which credit shall be considered by the board; and

11, A written agenda of the program’s aclivilies.

B. Sponsors shall monitor group courses and accurately
record attendance including participants who arrive late
or leave before a program is completed. Such individuals
shall not be presented certificates of attendance. Sponsors
shall be able to demonstrate to the board if audited the
attendance recording procedure.

§ 9.13. Evaluations.

A. Sponsors shall evaeluate instructors’ performance at
the conclusion of each program fo defermine coniinued
use of such instructor. Sponsor shall be able fo document
the evaluation fo the board if audited.

B. Sponsors shall solicit evalualions on the course and
the instructor from the participants lo include the
Jollowing:

1. Were learning objectives met?

2. Were prerequisiles necessary?

3. Did program materials contribute fo the
achievement of the learning objectives?

4. Did the program content comply with the stated
contents in the course’s advertisement?

5. Wus the instructor gualified and knowledgeable in
communicating effectively and competent in the
subject matter?

§ 9.14 Certificates of attendance.

A. Each attendee shail receive from the sponsor a
certificate of atiendance when the attendee arrived on
time and atfended the entire course. A sample copy of
the certificate of aftendance for each course shaill be
retained and available for inspection during an audit.

B. The certificate of attendance shall contain the
following information:

1. Date the course was taken;
2. Classroom hours of the course;
3. Participant’s name;

4. Sigrnature of authorized representative of the
sponsor.

Article 6.
Record Keeping.

§ 8.15. Documentation retention.

A. The sponsor shall retain for three years complete
documentation of each continuing education course
provided as prescribed in §§ 9.8 through 9.14.

B. If contacted for an audit, the sponsor shall forward
by the date requested each item required in §§ 9.8
through 9.14 which will be listed on the request for audit.

APPENDIX L
CORE OF KNOWLEDGE.

The Core of Knowledge referred to im this program
consists of the disciplines under the federal guidelines:

A. Applicable standards of environmental health and
safety.

1. Knowledge of local, state and federal regulations
applicable to nursing homes,

2. Resources: Local and state health departments, local
state regulatory agencies, and federal regulatory
agencies.

B. Local and state health and safety regulations.

C. General administration.

D. Psychology of patient care.
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Resources: Staff, patient, and advisory physicians; social
worker and patient's social history; principles and
technigues of leng term care nursing (director of nursing,
nursing supervisors).

E. Principles of medical care.

1. Resources: Medical director, staff, patient, and
advisory physicians/medical colleges, especially those
offering degree programs in health care administration
or long-term health care.

F. Personal and social care.

G. Therapeutics and supportive care and services in long
term care.

1. Resources: Dietary, physical therapy, occupational
therapy, clinic, social services, volunteers, family, and
pharmacist.

H. Departmental organization and management
administrator, advisor physicians, director of nursing, food
service manager, laundry and housekeeping supervisor, and
maintenance SUpervisor.

I. Community Interrelationships.

1. Hospitals

2. Hospice programs

3. Other nursing homes

4, Home for adulis

5. Retirement or life care communities
6. Home health care

7. Health Department

8. Social service agencies

9. Department for the Aging

10. Area Agencies on Aging

11. Clinics

12. Physicians

13. Medical societies

14. Regulatory agencies

15. Long term care professional associations

16, Advocates for the aged

17. Ombudsman

18. Volunteers

18. Educators

20. Schools

21. Religious communities

APPENDIX IL
DOMAINS OF PRACTICE.

CODE SUBJECT CATEGORY
10.00 PATIENT CARE

10.10 Nursing Services

10.20 Social Services

10.30 Food Services

10.40 Physician Services

10.50 Social and Therapeutic
Recreational Activities

10.60 Medical Records

10.70 Pharmaceutical Services

10.80 Rehabilitation Services

20.06 PERSONNEL MANAGEMENT

20.10 Maintaining positive
atmosphere

20.20 Evaluation Procedures
20.30 Recruitment of Staff

20.40 Interviewing Candidates
20.50 Selecting Future Candidates
20.60 Selecting Future Employees

20.70 Providing Staff Development &
Training Activities

20.80 Health and Safety

30.00 FINANCIAL MANAGEMENT
30.10 Budgeting

30.20 Financial Planning

30.30 Asset Management

30.40 Accounting
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40.00 MARKETING AND PUBLIC RELATIONS
40.10 Public Relations Activities

40.20 Marketing Program

50.00 PHYSICAL RESOURCE MANAGEMENT
50.10¢ Building & Grounds Maintenance

50.20 Environmental Services

50.30 Safety Procedures and Programs

50.40 Fire and Disaster Plans

60.00 LAWS, REGULATORY CODES & GOVERNING
BOARDS :

60.10 Rules and Regulations

60.20 Governing Boards

NOTICE: The forms used in administering the Regulations
of the Board of Nursing Home Administrators are not
being published; however, the name of each form filed by
the Board of Nursing Home Administrators is listed below.
The forms are available for public inspection at the Board
of Nursing Home Administrators, 6606 West Broad Sireet,
Richmond, Virginia 23220, or at the office of the Registrar
. Jf Regulations, General Assembly Building, 2nd Floor, 91¢
: |Capitol Street, Richmond, Virginia 23219,

Application for Nursing Home Administrator
Endorsement Certification Form

Application for Administrator-in-Training
Application for Preceptor Certification

Application for
Approval

Continuing Education Sponsorship
VA.R. Doc. No, R94-424; Filed December 22, 1993, 11:55 a.m.

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD
OF)

Title of Regulation: VR 615-43-4. Adoptee Application for
Disclosure eof Identifying Information on Birth Family in
a Closed Adoption Record.

Statutory Authority: §§ 63.1-25, 63.1-236 and 63.1-236.1 of
the Code of Virginia.

Public Hearing Date: N/A - Written comments may be
submitted until March 14, 1994,

(See Calendar of Events section

for additional information)

Basis: This regulation is issued under authority granted by
§8 63.1-25, 63.1-236 and 63.1-236.1 of the Code of Virginia.
Section 63.1-25 gives the state board the authority to
establish rules and regulations. Section 63.1-236 as
amended effective July 1, 1892, allows adults adopted in
Virginia to apply to the Commissioner of Social Services
for identifying information on their birth families. Prior to
this Code change, a petition had to be filed in circuit
court, Section 63.1-236.1 allows agencies to assess a fee
against the applicant when conducting a search for birth
family pursuant to § 63.1-236. Section 63.1-236.1 specifies
that local departments of social services must assess this
fee in accordance with regulations and fee schedules
established by the state board.

Purpose: The purpose of this regulation is to provide
policy for implementing the changes in § 63.1-236 of the
Code of Virginia. This Code section allows adulis adopted
in Virginia to apply to the Commissioner of Social Services
for identifying information on their birth families. Such
information would include the birth family member’s
name, current address and telephone number. Prior {o the
Code change, effective July 1, 1992, adults adopted in
Virginia had to petition the circuit court for identifying
information on their birth families.

Substance: This regulation provides policy to local agencies
who are conducting searches for birth family members of
the adult adoptee in order to request the individual's
consent to the disclosure of identifying information. The
regulation alsg provides policy to department staff who
have decision making responsibility with regard io whether
to grant or deny disclosure.

Issues: Upon receiving the application of an adult adopted
in Virginia, § 63.1-236 provides the depariment with the
authority to designate the agency which conducted the
adoption investigation to search for specific birth family
members. The purpose of the search is to advise the birth
family members of the adoptee’s request for identifying
information and to ascertain the birth family members’
feelings about having such identifying information
disclosed. Based upon the information obiained during the
search, the department will make a decision regarding the
disclosure of the requested information. Although the law
clearly provides both the department and the searching
agency with specific authority and decision making
responsibility, regulations are an added protection.
Regulations also help to ensure that adult adoptees and
birth family members feel protected since they provide
clear guidelines which specify when the disclosure of
identifying information can be granted and when it cannot
be. When this was a courtordered rather than an
administrative process, disclosure was normally granted
upon receiving the mutual consent of the parties involved.
This continues to be the case under administrative
procedures,

Impact: The provisions of § 63.1-236 must be complied
with regardless of whether regulations are promulgated.
Therefore, these regulations will not have a financial
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impact on the depariment or on local agencies. The
regulations will prescribe consistent guidelines, and in so
doing, provide an additional protection for all parties
involved in the process.

Summary;

This regulation establishes policy relative to the
search and disclosure process when an adult adopted
in Virginia applies to the Virginia Department of
Social Services to obtain identifving information on
his birth family pursuant to § 63.1-236 of the Code of
Virginia. This regulation prescribes consistent
guidelines which complement the law and provide an
additional protection to all parties involved in the
Drocess.

Disciosure of
in a Closed

VR 615-43-4. Adopiece Application for
Ideniifying Information on Birth Family
Adoption Record.

PART I
DEFINITIONS.

§ L1 Definitions.

The following words and terms, when used in these
regulations, shall have the following meaning, unless the
context clearly indicales otherwise:

“Adoption” means the legal process in which a person’s
rights and duties toward birth parents are terminated and
similar rights and duties are esteblished Wwith a new
family.

“Adoptee Application for Disclosure” means the adult
adoptee’s formal request, on a prescribed nolarized
application form, fo receive Identifying information on
specific birth family members,

“Agency” means a local department of social services or
a licensed child-placing agency.

“Agency Letier of Appointment” means a letter from
the commissioner or his designee appointing a designated
persen or agency to do a search for cerfain birth family
members and to report the findings back fo the
commissioner Within an established period of time.

“Commissioner” means the Commissioner of the
Department of Social Services or his designee.

“Designated person or agency” means the person or
agency whom the commissioner or his designee has
appointed to conduct o search for the birth family
members aboul Whom the adult adoptee wants identifying
information.

“Final Disposition” means Che leftter in which the
commissioner or his designee grants or denies the Adoptee
Application for Disclosure.

“Identifying information” means facts, such as names
and addresses, that designate the birth family of the adult
adoplee.

“Person” means any Individual, association, partnership
or corporation.

“Search” means an atlempt by a designated person or
agency to locate and advise specific members of the
adoptee’s birth family of the Adoptee Application for
Disclosure and to ascertain the birth femily members
feelings about having their identity and whereabouts
disclosed to the adoptee.

PART I
POLICY.

§ 2.1. Responsibilities of the commissioner.
The commissioner shall:

1. Upon recetving the Adopitee Application for
Disclosure, designate the person or agency that made
the investigation required by § 63.1-223 or § 63.1-228
of the Code of Virginia to atfempt to locate and
advise the applicable members of the birth farmily of
the request for identifving information. Such
designation is to be made within 30 days of receipt of
the Adoptee Application for Disclosure. The time
frame for the search is eight months uniess otherwise
determined by the commissioner. If the agency need.
additional time, this may be granted if such need is
documented in writing by the searching agency o the
cornmissioner.

2 Assist the agency in the search by providing
technical assistance and case material from the
adoption records.

3. Upon receipt of the agency’s report to the
commissioner and arny written cormments submitted by
the adopfee, the biclogical family, or the adoptive
parents, make a determination as to whether good
cause exists for the release of identifying information
and send the adoptee and searching agency a copy of
the Final Disposition granting or denying the Adoptee
Application for Disclosure. The disclosure of
identifving information will be granted when the adult
birth family members for whom the agency searched
is located and comsents to having his identity and

whereabouts disclosed to the adopiee. However, the
following extenuating circumstances are fto be
considered:

a. If the birth parent is deceased, and other adult
Jamily members who know about the birth and
adoption of the adoptee want their names and
addresses disclosed, good cause may exist for
identifving information on these family members to
be given fo the adoptee if the adoptee wishes this.
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b, If one birth parent does not want his identity
disclosed to the adoptee, other adult children of the
birth parent who were not adopfed or who were
adopted by a relative should generally not have
their identity disclosed. Exceptions are:

(1) If the other birth parent of the adoptee and
aduit sibling consents to disclosure and if the
searching agency ascertains that the adult sibling
has been informed aboutl the adopted child (in such
a case, the sibling could be contacted by the
searching agency and could give informed consent
relative to the disclosure of his identity and
whereabouts); or

(2) If the birth parent is deceased and the adult
sibling was confacted by the designated person or
agency doing the search because the record or
other information indicated that the adult sibling
knew the circumstances surrounding the child's
placement and adoption, and the adult sibling
consented to disclosure.

¢. If the search Is for an adult birth sibling who
was adopted, at least one of the adult sibling's
adoptive parents, unless both are deceased, must
give his consent for the birth sibling to be
contacted unless it is certain that the birth sibling
knows that he was adopted. As an example, but
not a limitation, it may be ascertained that the
birth sibling knows of his adoption if he has
contacted the Virginia Depariment of Social
Services or the placing agency to find out about his
adoption or to ask thai a letter be put in the file
of adopted siblings. Another example would be If
the adoptive parents, When being informed of the
search by the agency, reveals that the adoplee
krnows of his adoption.

d In contacting relatives or persons who know the
birth parentfaduit sibling and can aid in the search,
the searching agency is to use discretion. The
confidential nature of the inquiry is not fo be
revealed unless it Is clear from the record or other
information that the contacted person knows the
cireumstances surrounding the child's placement
and adoption.

2. Report lo the commissioner, or the court If
applicable, the resuits of the attermpt to locate and
advise the adult birth family members about whom
the adoptee wants identifving information of the
Adoptee Application for Disclosure.

a. The agency’s repori shall be in the format
prescribed by the commissioner and shall not
inciude identifying information on the birth family.
No identifying information is fo be disclosed to the
adoptee, the birth family, or any attorney
representing the parties without proper
authorization from the commiissioner or the court,

b. Resources used to locote the adult birth family
members should be fully documented in the
agency’s report in those cases where agency efforts
were unstceessful.

c. If the adult birth fanuly members about whorm
the adoptee wants identifving information can be
located, the agency's report shall include updated
nonidentifying information about him. The report
should also indicate his wishes regarding having his
identity disclosed and being contacted by the
adoptee.

d. The agency’s report shall inciude a
recommendation regarding disclosure based on their
findings. If the agency recommends that identifying
information be disclosed, the agency may wish to
offer its services as an intermediary or suggest
sorne other agency or person be appointed.

e. If there is a fee, the agency’s report shall inclide
a statement ndicating the amount of the fee
assessed and whether or not the fee has been paid.
The commissioner cannol grant the release of
identifying information unless the agency has
provided verification that the fee has been paid.
Fees assessed for services rendered by local
departments of social services shall be assessed
according lo standards and fee schedules established
by the State Board of Social Services.

f. If the agency needs additional time to conduct
the search, the agency shall document this need in
writing fo the commissioner and shall inform the
adoptee of the need for additional time. If the
search is being conducted by a local department of
social services, and is not completed after 20 hours
of work, the agency must oblain the adoptee’s
written permission to continue the search if
additional fees are to be charged.

g. If disclosure of identifying information is granted
by the commissioner, the searching agency Is
responsible for providing the identifying information
to the adoptee.

VAR, Doc. No. R94-361; Filed December 16, 1993, 4:27 p.m.
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ADOPTEE APPLICATION FOR DISCLOSURE

TYPE OR PRINT CLEARLY AND ADD ADDITIONAL PERTINENT INFORMATION
ON A SEPARATE PAGE IF WECESSARY

(APPLICANT’S ADOPTIVE NAME)

(APPLICANT’S CURRENT NAME,

IF DIFFERENT FROM ADOPTIVE
NAME)

APPLIES TO THE COMMISHSIONER, VIRGINIA DEPARTHMENT OF S0CIAL SERVICES, PURSUANT
TO CODE SECTION 63.1-236

i

The applicant, (name} ie& over the age of eighteen
born on {complate date of bigth}.

The Applicant’s adoptive mother’s name and addrese ia

The Applicant’s adoptive father’s name and address ie

If the Applicant has identifying or other information which would sid in the search, pleaas
note this below or on en attached page.

The Applicant is desirous of obtaining the identity of the birth parents and/or other birth
family because

{giva resson).

The hpplicent must indicate by check mark(s) for whom he/she is searching. <The Applicant
wishes to obtain the identitcy of {Birth Mother) (Birth Fathex} {Birth 2iblinga)

{Signature of Applicant)

(Complete addrese and phone number of applicant)

STATE OF
COUNTY OR CITY OF

Subscribed and sworn to before me this day of , 18

Wotary Public
My commission expires:
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DEPARTMENT OF TAXATION

Title of Regulation: VR 638-8-1, Guidelines for Public
Participation in Regulatien Development and
Promulgation.

Statutory Authority: §§ 9-6.14:7.1 and 58.1-203 of the Code
of Virginia.

Public Hearing Date: March 14, 1994 - 10 am.
Written comments may be submitted until March 14,
1994.
(See Calendar of Evenis section
for additional information)

Basig: This regulation is issued under the authority granted
by § 58.1-203 of the Code of Virginia. Pursuant to this
section, the Tax Commissioner shall have the power to
issue regulations relaling to the interpretation and
enforcement of the laws of this Commonwealth governing
taxes administered by the department.

The department periodically reviews and revises
regulations to reflect current policy, practice, and
legislative changes. The amendments made to the
regulation are within the broad authority granted to the
Tax Commissioner in this area.

The regulation was initially adopted on September 18,
1984, and became effective on October 25, 1984. The
egulation was issued prior to the January 1, 1985,
effective date of the amendments to The Virginia Register
Act (§ 9-6.15:1 et seq.) of Title 9 of the Code of Virginia,
and accordingly was never published in The Virginia
Register of Regulations. The regulation has been revised
and restated to conform to The Virginia Register Form,
Style and Procedure Manual.

Purpose; This regulation sets forth guidance relating to the
Department of Taxation’s procedures for public
participation in the regulatory development process.

This regulation covers the development and revision of all
regulations not exempt from the public participation
provisions of the Administrative Process Act (“APA"),
Chapter 1.1:1 (§ 9-6.14:1, et seq.) of Title 9 of the Code of
Virginia.

Substance: The amendmenis to § 1.1 reflect the general
policy for regulation revision, and conditions for petitioning
the department for revision of a particular regulation.

The amendments to § 2.1 incorporate the procedures by
which the department develops a list of interested parties
for participation in the regulation development process.

The amendments to Part III incorporate the procedures by
which the department will notify interested parties,
including publication of such notice.

The amendments to Part IV incorporate the procedures by

which the department will involve interested parties,
including ad hoc working groups, preparation of working

drafts, submission of the proposed regulation, public
hearings, response {¢ comments on regulations, and
procedures for publication and adoption of final
regulations.

Issues: Regulatory provisions should be revised periodically
to reflect current policy with respect to issues. This
regulation clarifies the depariment’s current policy with
respect {0 the regulation development process.

Estimated Impact:

a. Projected Cost to Agency: In implementing this
regulation the Department of Taxation has incurred
minirmal administrative costs in revising the regulation, and
will incur additional costs for printing and mailing the
regulation to the affected entities. However, it will attempt
to minimize printing and mailing costs by printing and
distributing this regulation with other regulations.
Enforcement of the regulatory provisions will be achieved
with the current staff of auditors and thus no additional
enforcement costs will be incurred.

b. Source of Funds: The administrative expenses incurred
by the Department of Taxation will be deducted from
general operating revenues.

c. Number and Types of
regulation affects practitioners, industry associations,
interest groups, and the general public who may be
interested in the regulations develeped by the Department
of Taxation.

Regulated Entities: This

d. Projected Cost to Regulated Entities: It is anticipated
that the regulated entities will incur no additional costs
because of this regulation revision.

Summary:
This regulation has been revised as follows:

I The regulation governs the development of
regulations which are nof exempt from the public
participation provisions of {the Administrative
FProcessgs Act.

2. The amendments to the regulation provide:

a. The general policy for regulation revision, and
conditions for pelitioning the Deparfment of
Taxation (the ‘depariment”) for revision of a
particular regulation.

b. Procedures by which the department develops a
list of interested parties for parficipation in the
regulation development process.

¢. Procedures by which the department will notify
interested parties.
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d. Procedures by whick the department will involve
interested parfies, including ad hoc working groups,
preparation of working drafts, submission of the
proposed regulation, public hearings, response lo
comments on proposed regulaiions, and procedures
for publication and adoption of final regulations.

3. The regulation was inifially adopled on September
18 1384 and became effective on October 25, 1984
The regulation was issued prior fo the January I,
1985, effective date of the amendments to The
Virginia Register Act (8§ 36.15:1 et seq) of Title 9 of
the Code of Virginia, and accordingly was never
published in The Virginia Register of Regulations.

4 The regulation has been revised and restated to
conform to The Virginia Register Form, Style and
Procedure Manual,

YR 830-0-1. Guidelines for Public Participation in
Regulation Development and Promulgation.

PART
GENERAL PROVISIONS.

§ ¥ 1.1 Generally.

& These guidelines shall govern the development or
revision of all regulations not exempt from the public
participation provisions of the Administrative Process Act
(“APA”), Chapter 1.5:1 (§ 96.14:] et seq,) of Title 9 of the
Code of Virginia.

In developing any regulation which it proposes, the
Department of Taxalion (“department”) i$ commitied fo
soliciting @ Aigh level of input and comment from o broad
cross section of interested {axpayers, professional
associations, and indusiry associations. Such input and
participation shall be actively solicited by the depariment.

The departmeni will generally promulgate new
regulations or revise existing regulalions as the result of
federal or stufe law changes, regulatory changes by other
federal or state agencies, changes or clarifications in
departiment policy, or upon petition by an individual or
group. Pelitions requesting revision or development of a
regulation will be resporded fo by the department within
180 davs from the date the pelition is received by the
departrment.

B: Any person who is interested in participating in the
regulation development process generally, or in specific
regulation development efforts, or who wishes to petition
for the development or revision of a regulation or
regulations, should bmwmedintely notify the depariment in
writing, Such notification of interest should be sent to
Bireetor; Tax Poliey Divisien; Department of Texatien;
B8- Bex 6Ly Richmond, VA& 23282 Adssisstant
Comimissioner for Tax Policy, Deparfment of Taxation,
P.O. Box 1880, Richmond, Virginia 23252-1880.

PART IF,
IDENTIFICATION OF INTERESTED PARTIES.

§ % 2.1 Ideniification of interested parties.

Prier {o the development of any regulation, the
department shall identify persens associations, cormumillees,
groups, or ndividuals whom it feels would be interested
in or affected by the proposal. The methods for identifying

interested parties generally shall include, but not be
limited to, the foliowing:
1. Obtain amually from the Secretary of the

Commonwealth a list of all persons, taxpayer groups,
associations and others who have registered as
lobbyists for the annual General Assembly session.
This list will be used to identify isterest groups which
may be interested in the subjeci matter of the
proposed regulation.

2. Utilize the statewide listing of business, professional,
civic , and charitable associations and societies in
Virginia published by the State Chamber of Commerce
to identify additiensl indusiry and professional
associations which might be inierested in the
regulation.

3. Ulilize department subject matter files to identify
persons who have previously raised questions or
expressed an interest in the subject matter under
consideration through requests for formal rulings or
administrative appeals.

4. Utilize a standing list, compiled by the department,
of persons who have previoeusly participated in public
proceedings relative to similar subject maiiers or who
have expressed an inlerest in all tax regulations,

5. Utilize a standing list, compiled by the department,
or atforneys, certified public accountants, and
corporaie tax personnel who practice in the field of
state and local taxation.

6. Develop a list of persons who, in accordance with
§ L1 of this regulation, pelitioned for the
development or revision of a regulation or notified the
department of an inferest in participating in the
regulation development process.

PART II.
NOTIFICATION OF INTERESTED PARTIFS.

§ 3. Netifieation of interested parHes:
#z § 3.1 Generally.
The department shall prepare a Notice of Intest fe
Reguletien Intended Regulatory Action (’notice”)
prior to the development of any regulation. The notice

shall identify the subject matter and purpese for the
develepment of the new infent of the planned
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regulation(s) and shall specify a time deadline of af least
30 days for receipt of responses from persens interested
in participating in the development process. The notice
shall also state whether the department intends fo
conduct a public hearing on the regulation after its
publication. See § 4.2 of this regulation.

B: § 3.2. Dissemination of notice.

The methods for disseminating the notice to the public
generally shall include, but not be limited to, the following:

1. Send Sending the notice to all persens identified €
pursuant to subseetion B abevey § 2.1 of {this
regulation as having a potential interest in the
regulation;

2. Publish Publishing the notice
Register of Regulations; and

in The Virginia

3. Request Requesting that industry, professional and
taxpayer associations {o whom the notice is sent
publish such notice in newslefters or journals or use
any other means available to them to disseminate the
notice to the #heir membership.

§ 3.3 Working draft.

The department may elect fo begin development of a
working draft of the regulation (see § 4.1 B of this
regulation) during the period of time covered by the
notice. Also, the depariment may choose to develop a
working draft prior to this time and disseminate the draft
fo interested persons along with the notice in order to
facilitate informed comments.

The depariment will not submit a proposed regulation
to the Registrar of Regulations for publication in The
Virginia Register of Regulations until a minimum of 30
days after the notice is published in The Virginia Register
of Regulations.

PART IV.
PUBLIC PARTICIPATION.

§ 4 Publi - eipation:
A § 4.1. Regulation development.

+ Initial ecomment: A After inierested parties have
responded fo the notice, the department will analyze the
level of interest. If sufficient interest exists, the
department mey schedwle or absent o substantial
expression of interest if the depariment feels such action
is warranted, informal meetings prier te the develepment
of any repwlatier may be scheduled to determine the
specific areas of interest or concern and to gather factual
information relative to the subject matter of the regulation.

: Alternatively, the department may elect to request that
.~ persons who have responded to the notice make written

submittals of comments, concerns and suggestions relative
to the proposed regulation.

The deparfrent, in its discretion, may establish an ad
hoc working group to assist in the regulation development
process. The department will always establish an ad hoc
working group if: (i) requested by 25 or more persons
affected by the regulation; (if) requested by an industry,
professional, or similar group, organized formally or
informally, representing 25 or more persons affected by
the regulation; or (1) the subject matter of the regulation
is of an esoteric nature.

The activities of an ad hoc working group typically will
include: (i) reviewing or drafting one or more working
drafts and providing feedback; (ii} furnishing information
on, and facilitating the department’s understanding of, a
business or industry, including sife visits to plants or
other facilities; (Wi} formulating alternative approaches
within applicable statutory and case law; and (iv)
providing any other assistance that will facilitate the
adoption of a comprehensive and ftechnically accurate
regulation.

2. Preparation of working draft B. Subsequent to the
initial public input on the development of any regulation,
the department shall develop a working draft of the
proposed regulation. In certain instances where the
technical nature of the subject matter merits, the
department may request that industry or professional
groups ., or ad hoc working groups formed under
subsection A of this section, develop a working draft, A
copy of this draft Coples of the working draft will be
furnished to all persens inferested parties who responded
to the notice indieating an interest in the regulation and to
those persons participating in the initial comment phase of
the development process. Persons to whom a copy of the
working draft is furnished will be invited to submit written
comments on the draft. The commurnication providing the
working draft fto interested parties shall specify the
deadline for comments. A minimum of 4 days will
generally be allowed by the department for comments and
where possible a longer period of time will be provided
for this purpose. 1f the response warrants, or upon request
by interested parties or a working group, additional
informal meetings may be held to discuss the working
draft.

B § 4.2 Submission of the regulation purswast te under
the Administrative Process Act.

Upon cenclusion of the develepment proeess
consideration of comments received in connection with the
working draft , the department shall prepare the g
proposed regulation for submission te wnder the
Administrative Preoeess Aet EAPAYY APA After
submission of the proposed regulation to the Regisirar of
Regulations pursuant fo the APA, the regulation will be
published in The Virginia Register of Regulations.

The department shall furnish to all persens identified as
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hewing & poteniinl interest in the subjeet malter inferested
parties identified in accordance with § 21 of this
regulation , a copy of the regulation as submitted pursuant
t6 under the APA , logether with & copy of the General
Publie RMNotee ef 'Infermationat Proceeding any other
material that may be helpful in better undersianding the
regulation . A cover letter accompanying these documents
shall explain the deadlines for submitting formal public
comments purseant te wnder the APA. A minimum of 60
days shall be provided for the submission of writien
comments after the proposed regulation is published in
The Virginia Register of Regulalions.

Except in the case of nonsubstantive changes, ihe
department will generally corduct a public hearing on
proposed regulations. 1f a neossubstaniive regwlation is

ard comment will be restricted fo
written submittals, the date and place to which submittals
must be made shall be clearly specified.

In cases when the depariment states in the notice that
it does not infend to hold a public hearing, no such
hearing is required unless the Governor requests the
department to do so or the deparitment receives requesis
for a hearing from 2§ or more persons.

Where a public proceeding Aeqring is to be held, the
time, date, and place shall be clearly specified i the
department’s commurnications with Inferested parties .
#dditiensly, the date by whiek persens intending i
perticipate in the publie procceding showld aotify the
department of their inlerest chall be neted: Additionally,
notice of the public hsuring will be publicized in
accordance with the APA, including publication n the
Richmond Times-Dispatch or another newspaper of general
circulation in the state capital and publication in The
Virginia Register of Regulations.

When a public kearing will be held, persons who will
participate will be encouraged to submit written copies of
their comments in advance or at the publie proeeceding
hearing in order to insure that all commenis are
accurately reflected in the formal ({ranscript of the
proceeding.

€ § 43 Adoption period.

Upon responding to oll public commenis on the
proposed regulation and meking any changes It deems
necessary based upon such comments, the department
may adopi the regulation.

The final regulation will also be published in The
Virginia Register of Regulations, Generally, the final
regulation  will become effective 30 davs affer its
publication in The Virginia Register of Regulations.

However, when one or more changes of substantial
impact have been made between the proposed and final
regulation, a person may petition the department fo
request an opportunity io submil additional comments on

the changgs). In any case in which 25 or more such
requests are received, the depariment will suspend the
adoption of the regulation for 30 days fo allow for
additional public comment, except when the department
determines that the changefs) in question are minor or
inconsequential in their impact.

Sirrdlarly, the Governor has the discrebion lo suspend
the regulatory process for 30 days to enable lhe
department fo seek additional public commeni on any
substantial change/s) made between the proposed and final
regulations.

Yponr issuing en esder Al Jeast five days prior o
adopting a regulation, the depariment ; et 5 diseretion;
may wiil send a copy of the final regulatmn B3 adepted
together with a swmmary of public comments and its
response 1o comments made during the publie procceding
or written submitial peried; to participasnts responses o all
commentators and inlerested parties .

B- § 4.4. Publication of final regulation.

When any regulation is published, the department shali
print and disiribute such regulation. The distribution of
any regulation shall be made with a goal of increasing
voluntary fax complisnce.

VAR. Doc, No. RB4-405; Filed December 21, 1893, 3:22 pm.
ERETE N N I ,
Title of Regulation: VR 638-3-302. Definitions: Sales -

Covporation Ineome TFawe Corporale Income Tax:
Definitions.

Statutory Authority; § 58.1-203 of the Code of Virginia.

Public Hearing Date: March 14, 1894 - 10 a.m.
Written comments may be submitted until March 14,
1994,
(See Calendar of Events section
for additional information

Basis: This regulation is issued under the authority granied
by § 58.1-203 of the Code of Virginia. Pursuant to this
section, the Tax Commissioner shali have the power to
issue regulations relating to the interpretation and
enforcement of the laws of this Commonwealth governing
taxes administered by the department.

The department periodically reviews and revises
regulations to reflect cwrrent policy, practice, and
legislative changes. The amendments made to (he
regulation are within the broad authority granted to the
Tax Commissioner in this area.

The regulation has been revised and restated to conform
to The Virginia Register Form, Siyle and Procedure
Manual.
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Purpese: This regulation sets forth definitions used in
determining Virginia taxable income as provided in §
58.1-302 of the Code of Virginia. Taxpayers must comply
with the definitions contained in this regulation in
determining Virginia taxable income.

Section 58.1-302 of the Code of Virginia was amended by
Chapter 678 of the 1992 Acts of the General Assembly,
relroactive to all taxable years in which the Department
of Lottery has paid any prizes.

The amendments t{o this regulation reflect the legislative
changes made to § 58.1-302 of the Code of Virginia, and
departmeni policy  regarding the definitions contained
herein. Where definitions have been moved to other new
or existing regulations, the definitions have been delefed
from this regulation.

Substance: The amendment to the definition of “affiliated”
removes language which i3 duplicated in the regulations
issued under § 58.1-442 of the Code of Virginia.

The definition of “compensation” has been moved fo VR
630-3-413. Because this definition only applies for purposes
of allocation and apportionment, it is logical to move the
definition to the regulation in which the defined term is
applied. See VR 6306-3-413 for amendments io the
definition.

The definition of “corporation” was amended to include
my publicly traded partpership which is taxed as a
corporation for federal purposes. This is in response to
federal law which taxes these entities as corporations.

The definition of "“foreign source income” was moved to
VR 630-3-302.2, a new (and separate) regulation. Because
this definition requires detailed analysis and computations,
it was felt that a separate regulation would be more
appropriate. See VR 630-3-302.2 for amendments to the
definition,

The definition of “income and deductions from Virginia
sources” was moved toe VR 630-3-302.1, a new (and
separate) regulation. Because this definition has been
greatly expanded for purposes of nexus determinations, it
was felt that a separate regulation would be more
appropriate, See VR 630-3-302.1 for amendmenis to the
definition.

The definition of “sales” has been moved to VR 630-3-414.
Because this definition only applies for purposes of
allocation and apportionment, it is logical to move the
definifion to the regulation in which the defined term is
applied. See VR 630-3-414 for amendments to the
definition.

Issues; Repulatory provisions should be revised periodically

to reflect current policy with respect to issues. This

regulation clarifies the department's current policy with
respect to the terms defined herein.

Taxpayers will have greater comprehension of regulations
if defined terms are contained within the regulation in
which the term is applied.

Taxpayers will be more aware of issues regarding foreign
source income and income from Virginia sources if
separate regulations for these complex defined terms are
promulgated.

Estimated Impact:

a. Projected Cost fo Agency: In implementing this
regulation the Depariment of Taxation has incurred
minimal administrative costs in revising the regulation, and
will incur additional costs for printing and mailing the
regulation to the affecied entities. However, it will attempt
to minimize printing and mailing costs by printing and
distributing this regulation with other regulations.
Enforcement of the regulatory provisions will be achieved
with the current staff of auditors and thus no additional
enforcement costs will be incurred.

b. Source of Funds: The administrative expenses incurred
by the Department of Taxation will be deducted from
general operating revenues.

¢. Number and Types of Regulated Entities: Entities
subject to the provisions of this regulation include publicly
traded partnerships which are taxed as corporations,
corporations which allocate and apportion their income,
and corporations claiming a subfraction for foreign source
income. Since the purpose of this regulation is to publicize
current policy, or to move definitions to a more logical
location, ii is anticipated that the regulaticn will have
minimal impact on the regulated entities.

d. Projected Cost to Regulated Entities: It is anticipated
that the regujated entities will incur no additional costs
because of this regulation revision.

Summary;
This regulation has been revised as follows:

1. The definitions of “compensation” and “sales” have
been moved fo VR 630-3413 and VR 630-3-4i4,
respectively. Amendments to these definitions have
been made in the respective regulations.

2. The definitions of ‘‘income from Virginia sources”
and “foreign source income” have been moved to
regulations VR 630-3-302.1 and VR 630-3-302.2,
respectively. These are new regulations, and have
significantly amended the definitions previously
contained in this regulation.

3. The definition of “corporation” has been amended
to include any publicly traded partnership that is
taxed as a corporation for federal purposes.

4. Duplicative

language was removed from (the
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definition of ' ‘affiliated.” The language was more
appropriate in the regulations issued under § 58.1-442
of the Code of Virginia.

5. The regulation has been revised and restated fo
conform to The Virginia Register Form, Style and
Procedure Manual.

VR 630-3-302. Corporate Income Tax: Definitions.

The following words and terms, when used in these the
regulations relating to the taxation of corporations , shall
have the following meaning unless the context or
regulation clearly indicates otherwise:

“Affiliated” means a& greap of fwo or more corporations
, each of which is #self subject to Virginia income tax ,
and in which - (i) one corporation owns at least 8095 of
the voting stock of the other or others, or (ii) at least
809 of the voting stock of two or more corporations is
owned by the same interesis.

For the purpose of § 581442 of the Code of Virginia; i
i not neeewary for all members of a controlled group to
ke subjeet to Mirginin inesme la¥ in erder for seme of the
members; otherwise eligible; to file e consolideted or
combined refurn: For example; twe or more corperations
subject to Virginig income tax may be 8095 owned by a
of the subsidinries subjeet to Virginia income tax may file
& ecensolidated or combined return withowt the foreign
parent corporation:

“Compensation” is defined in VR 630-3-413.

apporHenment uader § BE1-406 of the Code of Virginia as
ﬂse&meemauﬁﬂgt-hepaﬁeﬂfae%efﬁﬂdef§58—}«ﬂaef

ere incleded in skch reports or reeords:

% H the cerporaiion koS any empleyees whe are not
subjeet to the FLCA: and FUT-A- payroll texes or
are not subject to U5 income i beeause they are
nonresident aliens; eompensation inecludes all wages;
paié te eor for such employees in addition to the

3 The corporstion shall determine compensation on &

consistent basis se as met fo distert the compensetion
In the eveni the corporstion i3 net censisient in #s
reporting; it shall diselese i #s returr to Virginia the
natire and extent of such ineonsisteney:

shall have the same meaning as used in he eontext of
employment in LG § 3121y

5 The termr “paid or acerucd” means either ) cash
or property paid to employees and reporied {5 the
RS as in subdivisien 1 abeve; er Y amounis
properly meerted on the books eof the cerperatien
under #3 aceounting methed for federal ineeme iax
purpeses; but et both-

“Corporation” means : (7} any eanlity crealed as such
under the laws of the United States, any state, any
territory or possession thereef of the Unifed Stafes , the
District of Coluinbia, er amy foreign country , or aay
political subdivision of any of the foregoing ; er ; (7 any
entity taxable as a corporation under federal Ilaw,
including but not limited to, an association ; or joint stock
company, partnership ofF amy other entity subieet to
Revenue Code: See ERG: § 770t as defined by § 7701 of
the Internal Revenue Code and the U.S. Treasury
regulations issued thereunder; or (ifj) a publicly traded
partnership as defined by § 7704 of the Infernal Reveriy
Code which is treated as a corporation for federal incom
tax purposes .

“Domestic corporation” means a corporation, as delined
above, organized, created , or existing under the applicable
laws of the Commonwealth of Virginia. Cesmpere IRE §
Voay4 Note, for federal purposes, a domestic
corporation is one created or organized in the United
States or under the law of the United Stales or of any
state.

“Foreign corporation” means a corporation, as defined
above, which is not a domestic corporation. Registration of
a foreign corporation with the State Corporation
Commission for the privilege of doing business in Virginia
shall not make a corporation a domestic corporation.

“Foreign source income” is defined in VR 630-3-302.2.
means income compuied in accordance with the following
prineiples:

- The federsl iexable inesme of eorporations
erganized under the laws of the United States; amy of
the 50 stotes or the Distriet of GColumbis &5
demestic ecorporatensy inchides thelr worldwide
ineome: Virgindle law provides a sublrgction for
“foreign seureec income” M eny is included i federal
taxable ipcome. Corporatiens that are net US:
demestic corporntions include in  federsl ta:eble
income only income from U5 sourees ofF income
effeetively conneceted with & U5 drade or business:
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income” included in federal tadable inceme:

2. Foreien seuree income does not ineclude all income
from sourecs without the Uniled States but i limited
to specified types of incomac and is alse limited by the
federal souree rules in HRE &% 861 ef seq and the

i thereunder in delcrmining the seuvee of &
pertieular Hem of income:

3 Corporetions hoving fereips  souree income
determine the omeount of the sublraction by the

a—?hespeeaﬂeétypesefgmssme&meme}adedm

other income from the sale of intangible or real
property:

b- The federnl sourece rules ere applied {o determire
the seurce of each iem; parHeulerly whelher of neot
the Hem is effectively eonnected with the conduct of
& -5 trade eor business:

e—fll%\efedefa}pfeeedﬁfemﬁeasufy&eg—gfi—s&l—g

@& The gross income froin Sourees without the U:S:
from subdivisien 3 b less the expenses alloeated and
apportoned to sueh income in subdivision 3 e i the
foreign seuree income for purpeses of the Virginie
stibiraction:

4 Al ineeome and expenses included in fereign seurce
income and preperty or other aetivity associated with
such ipcome and expenses shall be excluded from the
facters in the Virginia formule for alloceceting and
apportoning Virginie texeble income to sourees within
and without Virginia:

“Income and deductions from Virginia sources” is
defined in VR 630-3-302.1. wmeans Hems of inecome; gabm;
loss end deduction afiributable to the ownership; sale;
exchange or other dispesidon of any isterest in real of

A H ibe entire business of a corporation is not deemed
toe hoave been tronsacted ef condueted within His
cemmenwealth by § 581405 of the Code of ¥irginia; then
the glisentien and fermulas set ferth in %
Mﬁﬂf&&gﬁ%&f%ﬁe&;ﬁ&ee{vﬁg}m&

1. Allocable inecorne is limited to certain dividends: See
& B8-1-407 of the Code of Virginia:

Virginia seurees if there is sufficient busiress aetwity
within Virginie to make eny one ofF more of the
following apportionment {aclers pesitive: (& wvehiele

portion of Hs gress or net income mey be scparalely
: ied a3 beme derived direetly from Viestmia

B: Certifiente of autherity

+§§1—3+?—54&nd%~3~}-9}99fthe€eéee§¥i¥giﬂ«i&

seemdbythedeeésef&usteﬂpmﬁeﬁy}eea{eém
Virginia; such corporations shell net be deemed to be
transpeting business im Virginie for purpeses of &
%&a&%e—f%ﬁe@e&ee«i%ﬂm%

oF mot they ore reguired to obtain & ecertificeste of
authority:

% 4 foreign cerporatien whose only connection with
Virginie 15 the reeeipt of interest on neies; boads ef
other instruments secured by deeds of trust em
preperty locoted in Virginie will have ne payrell erF
feaieftaﬁgtbieiaemmiampefw}ee&teéngmfa—
Although the interest may be paid by e Mirginie
resident, for purpeoses of the sales facter the gvess
receipts wil net be assighed to Virginia beeause there
is ro incewme producing activity im Yirsinia: See §
581416 of the Ceode of Virpinie: If the corporation is
& finpnecint eorporation as defired in § 58148 of the
Code of WVirginie there would be no eeosts of
performanee in Virginia:. Therefore; such a corporatien

Virginin seurees end;
since such g corpergtion i not required to ebiain &
certifieate of authority; # woeuld not be required to
file a Virginia inceme tox return: See Reg § 630344
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Hewevef«tfsueh&eefpemfa«oﬁ&equesfea%ef

oid be reguired to file a Virginia income tax returh:

G In the course of compuling inecome from Virginie
seurees & corperation may be required o maeke
compuiations selely for that purpese or maintain reeerds
used only for thet purpese: The effects on tax Hobility of
a method used to determine s8Ry components of ineceme
frem Wirginle sources and the burden of maintaining
records net otherwise mainiained oand eof making
computations net otherwise made shall be teker inte
consideration in dJdetermining whether such methed s

B—Eﬁ&fﬁpl&@@fpﬂf&%mﬁiﬂ&m&ﬂu%&etﬂmefpaﬁef

Vhile corporation A hes AO gress income derived
. singly. € ion A has i ¢ i
seirees based on apperiionment factors:

“Sales” is defined mn VR 630-3-414 wmeans the gross
reecipts of the corporntion from el seurees not allecated
ahder § 683407 of the Ceode of WVirginia {(dividends)
whether or not suek gress teeeipis are generally
considered as seles: In the case of the sale or other
é&&pesﬁwﬂe#m%aﬂglblepfeﬁeﬂy—gmss;eeemﬁshwbe
diﬁfegafdedaﬂéeﬁ}yt-he gein frem the trensgetion

4 Manufacturing sales:

In the case of ® ioxpayer whese business actwily
eonsigty of manufacturing and selling, or purchasing and
regelling goeods or other property of & lkind which woeuld
properly be included in the inventery of the taxpayer
primarily for sale te eustemers in the ordinery eourse of
s trade oF business; grose receipls means gross seles; less
returns and elewaneces; end includes service charges:
earrying eharges; or Hme-priee differentinl charges
ineidental to sueh sales:

B Sales made in ether types of business achvity:
%Ethebuséaessqe&v&yeeasis&e;mevidingseﬁee&

2 In the ease of cost plus fixed fee contracts: such as-
the operation of a government owned plant for a fee
fees

3 In the ease of the sale; assipament; or Heensing of
intengible property sueh oS patenis and copyrights;
“sales” ineludes only the net gain from the sale er
5

4 In the ease of the sale of resl or personal preperby

by federal law to be inecluded in federst taxable
ineome as reeaptire of Hems dedueted in prier veaes:

“State” means any state of the United States, the District
of Columbia, the Commonwealih of Puerto Rico, a
territory or possession of the United States, and any
foreign country. Note #ket this definilion applies only
within the fo the allocalion and apportionment seetion of
this ehapter sections of Article 10 (§ 58.1-406 et seq) of
Chapter 3 of Title 58.1 of the Code of Virginia . When
used elsewhere in the ehapter Chapler 3 of Title 58.1 of
the Code of Virginia, the term “state ,“ depending on the
context, may or may not include foreign couniries and
U5 United States possessions or ferrifories ; dependiitg en
the comext .

VA.R. Doc. No. R94-380; Filed December 21, 1993, 3:11 p.m. '

¥ F Kk £ B B ¥ X

Title of Regulation: VR 636-3-302.2. Corporate Income Tax:
Foreign Scurce Income.

Statutory Authority; § 58.1-203 of the Code of Virginia.

Public Hearing Date: March 14, 18%4 - 10 a.m,
Written comments may be submitted until March 14,
1994,
(See Calendar of Events section
for additional information)

Basis: This regulation is issued under the authority granted
by § 58.1-203 of the Code of Virginia. Pursuant to this
section, the Tax Commissioner shall have the power to
issue Tregulations relating {o the interpretation and
enforcement of the laws of this Commonwealth governing
taxes administered by the department.

The department periodically reviews and revises
regulations to reflect current policy, practice, and
legislative changes. Promulgating this regulation is within
the broad authority granted to the Tax Commissioner.

The definition of foreign source income was originally
contained in VR 630-3-302. That regulation was originally
adopted on September 14, 1984, effective for taxable years
beginning on or afier January 1, 1985. Because thr
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Jefinition of foreign source income requires a detailed
analysis of qualifying income, and computations to
determine the amouni of the subtraction, a separate
regulation has been promulgated.

Purpose; This regulation sets forth guidance and
explanation of the procedures relating to the determination
of the Virginia foreign source income subiraction. The
subtraction is allowed pursuant to § 58.1-402 of the Code
of Virginia. The definition of foreign source income is
contained in § 58.1-302 of the Code of Virginia. This
regulation provides guidance as to the types of income
that qualify, and the amount of the overall subtraction.

The regulation expands and replaces the definition of
foreign source income which was previously found in VR
630-3-302. The regulation provides more comprehensive
guidance, and reflects previously published rulings
regarding the amount and type of income eligible for the
foreign source income subtraction.

Substance: Section 1 of the regulation provides definitions
that are used throughout the body of the regulation,

Section 2 of the regulation provides that the Code of
Virginia limits the definition of foreign source income fo
certain specific types of income. Income of a type not
specified dees not qualify regardless of its source.

Section 3 of the regulation generally provides rules for
etermining the source of income. Section 3 C 2 of the
regulation provides guidance in the definition of “technical
fees.! As previously defined by Public Document (P.D.)
86-20% (11/3/86) and P.D. 87-211 (9/15/87), technical fees
generally exclude compensation for labor or personal
services. In order to qualify for a subtraction pursuant to
this regulation, technical fees must arise in connection
with, and be incidental to, passive types of income in the
nature of rents, royalties, or license fees. Numerous
examples are provided which illustrate the application of
this rule. This section alse provides guidance on how
qualifying technical fees are to be sourced for purposes of
determining the foreign source income subtraction.

Section 3 D provides guidance for determining the source
of gains, profits or cther income from the gale of real
property or intangibles. Generally, the sale of real
property located ouiside the United States will result in
foreign source income.

Intangible property is subject to the sourcing rules
provided in § 3 D 2. The general rule is that the seller
must be other than a United States resident in order for
the sale of intangible property to be considered foreign
source. There are exceptions, which parallel federal
sourcing rules for this type of property. The primary
exceptions are for certain contingent payment sales of
patents, copyrights, goodwill or similar property. The
regulation also follows federal sourcing rules regarding the
sale of intangible property from an office or fixed place
f business located outside the United States.

The regulation provides that income from the sale of
software is not considered to be the sale of intangible
property. Software sales often produce income from a
license or royalty agreement. Rents, royaliies, and licenses
are types of income which expressly qualify for the
subtraction. Accordingly, income from the sale of software
may qualify for the fereign source income subtraction as a
royalty or license fees, but not as the sale of intangible
property.

Where the sale of software does not result in a license or
similar agreement between the taxpayer and a customer,
the income will usually not qualify for the foreign source
income subtraction. Typically, such activity will be
considered to be income from the performance of persenal
services which do not qualify for the subtraction. Income
arising from the purchase and sale of prewritten software
is considered to be wholesale or retail activity which does
not qualify for the subtraction.

Section 4 of the regulation provides guidance as to the
computations necessary in order to determine the net
amount of the Virginia subtraction. As previously published
in P.D. 86-154, (8/14/86), the statutory construction of the
Code of Virginia requires the subiraction for foreign
source income to be determined in accordance with
federal sourcing rules. These rules (§ 861-863 of the
Internal Revenue Code) provide elaborate procedures for
determining the allocable and apportionable expenses
which must be netted against gross foreign source income
in determining federal taxable income. The Virginia
subtraction must be determined in accordance with these
rules.

Because Virginia's subtraction is determined by specific
reference to the federal sourcing rules, previously
published policy (P.D. 87-149 (6/8/97)) provides that
federal Form 1118 is the appropriate starting point for
calculating the Virginia subtraction. Because the applicable
federal rules must be applied in preparing this form, it is
the starting point for the Virginia subtraction.

Certain types of income that are “foreign source” for
federal purposes do not qualify for the Virginia
subtraction. Accordingly, the regulation provides a method
for determining the proportional amount of the total
federal expenses reported on Form 1118 that relate to
types of income eligible for the Virginia subtraction. The
calculation is made in accordance with the previously
published policy of P.D. $1-229 (9/30/91).

The regulation provides that the use the federal sourcing
rules is mandatory, and that the information on federal
Form 1118 shall be presumed to be the applicable starting
point for determining the subtraction.

Section 5 of the regulation provides that the apportionment
factors must be adjusted to exclude any item of income
which is eligible for the foreign source income subtraction.

Issues: Regulatory provisions should be revised periodically
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to reflect current policy with respect to issues. This
regulation combines the department's existing published
policy with respect to the defermination of the foreign
source income subtraction.

Foreign source income is relatively complicated area of
federal taxation. The Virginia subtraction is determined by
reference to the federal rules. However, not all federal
foreign source income qualifies for the Virginia
subiraction. The regutation provides a reasonable method
of determining the Virginia subtraction by utilizing
information which is available in the federal tax return.
This approach results in fewer calculations for the
taxpayer, and a verifiable starting point for the resolution
of disputes.

Because the Virginia subtraction is for specific types of
income, the numercus examples contained in the
regulation will aid taxpayers in determining which income
qualifies.

Although not all income which is “foreign source” for
federal purposes qualifies for the Virginia subtraction, the
Virginia apportionment factors will be diluted. Because
foreign source income will reduce the amouni of income
which is apportioned and taxed in Virginia, the risk of
double taxation is not significant.

Estimated Impact;

a. Projected Cost to Agency: In implementing this
regulation the Department of Taxation has incurred
minimal administrative costs in revising the regulation, and
will incur additional costs for printing and mailing the
regulation to the affected entities. However, it will attempt
to minimize printing and mailing costs by printing and
distributing this regulation with ofher regulations.
Enforcement of the regulatory provisions will be achieved
with the current staff of auditors and thus no additional
enforcement costs will be incurred.

h. Source of Funds: The administrative expenses incurred
by the Depariment of Taxation will be deducted from
general operating revenues.

¢. Number and Types of Regulated Entifies: Entities
subject to the provisions of this regulation include
corporations that claim a Virginia subtraction for foreign
source income. Since the primary purpose of this
regulation is to combine the published policy of several
public documents into a single, comprehensive document,
it is anticipated that the regulation will have minimal
impact on the regulated entities.

d. Projected Cost to Regulated Entities: It is anticipated

that the regulated entities will incur no additional costs
because of this regulation revision.

Summary;

This reguiation has been revised as follows:

1. The definition of foreign source income, which was
previously defined in VR 630-3-302, has been replaced
by this new (and separate) regulation. The original
definition has been expanded, and comprehensive
examples added for clarity.

2. The regulation contains guidance for delermining
the source of income. In situations where the federal
sourcing rules are not incorporated by reference,
detailed sourcing rules are provided.

3. The regulation provides that the apportionment
factors must exclude items of income which qualify
for the subtraction.

4. The regulation incorporates previously published
policy that:

a. Provides guidance as fo the types of income that
qualify for the subtraction. Income of a type not
specifically provided does qualify regardless of its
source.

b. Provides a definition of the lterm ‘“technical fees”
for purposes of the subiraction. Numerous examples
have been provided o assist taxpayers in
determining what constitutes a “technical fee”
which qualifies for the subtraction.

¢. Provides examples of how expenses are
apportioned to, and netfed against, the incom
which qualifies for the subtraction. The subtraction
must be determined net of related expenses
determined in accordance with federal sourcing
rudes.

d. Reinforces the utilizalion of federal Form 1118 as
a starting point jor the computation.

5. The regulation provides guidance with respecl to
income arising from the sale of software. The
regulation breaks this type of income into license fees,
programming services, and wholesale and retail
activity. The eligibility of each type of income is
separately addressed.

6. The regulation provides delailed rules for sourcing
income from the sale of an intangible property. The
sale of software Is distinguished from the scle of
intangibles.

7. The regulation has been revised and restated fo
conform to The Virginia Register Form, Siyle and
Procedure Manual,

VR 630-3-302.2, Corporate Income Tax: Foreign Source
Income.

§ 1. Definitions.

The following words and terms, when used ir thi
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regulation, shall have the following meaning, unless the
context clearly indicales otherwise:

“Federal sourcing rules” means Part I of Subchapter N
of the Internal Revenue Code (§ 861, et seq) and the
United States Treasury Regulations promulgated
thereunder.

“Foreign source” means atiributable, under federal
sourcing rules and this regulation, to sources without the
United States.

“Form 1118” means Form 1118 Foreign Tax Credif -
Corporations, as published by the Internal Revenue
Service for purposes of computing the federal foreign tax
credit, or the equivalen! revision of such form.

“Source” means the place to which income is attributed
in determining whether it is deemed o be from within or
without the Unifed States.

“Sourcing” means the process of delermining the source
of income.

“U. S domestic corporation” means a corporation
organized under the laws of the United States, any of the
50 states, or the District of Columbia.

“United Stales resident”
corporation.

X

means a U, S. domestic

“United States nonresident” means any corporation
other than a U. 8. domestic corporation,

B. The federal taxable income of U.S. domestic
corporations includes their worldwide income. Pursuant to
subsection C 8 of § 58.1-402 of the Code of Virginia, U. S.
domestic corporations are allowed a subtraction for
“foreign source income” to the extent included in federal
taxable income.

C. Corporations that are not U.S. domestic corporations
only include income which is from U.S. sources or income
which 1s effectively connected with a US. frade or
business in their federal taxable income. Such
corporations will not have any ‘foreign source Income”
included in their federal taxable income, and consequently
will not qualify for the Virginia subtraction.

§ 2. Foreign source income sublraction.

A. The subtraction for foreign source income is limited
to: (i) interest; (ii) dividends; (iii} rents, royalfies, Ilicense,
and lechrnical fees from property located or services
performed without the United States or from any interest
in such property, and (iv} gains, profits, or other income
from the sale of intangible or real property located
without the Urnited States, as these lerms are described in
§ 3 of this reguiation.

"+ B, Other types of income, not specifically described in §

3 of this regulation, do not qualify for the subtraction
regardless of the source of the income.

C. In defermining the source of any income, and the
amount of the sublraction allowed pursuant to this
regulation, the federal sourcing rules shall be applied as
described in §§ 3 and 4 of this regulation.

§ 3. Income qualified for the subtraction.

A. Interest, other than interest derived from sources
within the United States, qualifies for the subtraction. The
rujes of § 86ka¥l) of the Internal Revenue Code and the
U. 8. Treasury Regulations thereunder shall be applied in
determining interest from sources within the United
Stales.

B. Dividends, other than dividends derived from sources
within the United States, qualify for the subtraction. The
rules of § S6iaf2) of the Infernal Revenue Code and the
U. 8. Treasury Regulations thereunder shall be applied in
determining interest from sources within the United
States.

1. Dividends derived from sources without the United
States may qualify for separate Virginia subtractions
as foreign dividend gross up, Subpart F income, or
dividends from 50% or more owned corporations. See
$§ 8 10, and 13 of VR 630-3-402.2 respectively.

2. To the extent an item has been claimed as «a
subtraction under another provision of the Code of
Virginia, it shall not be subtracted again under this
regulation.

C. 1. Rents, royalties, or license fees from property
located outside the United States, or from any interest in
such property, including rents, royaities, or fees for the
use of or for the privilege of using outside the United
States any patents, copyrighls, secrel processes and
formulas, goodwill, trademarks, trade brands, franchises,
and other like properiy qualifies for the subtraction. The
rules of § 86iakd) of the Internal Revenue Code and the
U. 8. Treasury Regulations thereunder shall be applied in
determining rents, royalties, and licenses from sources
within and without the United States.

2. Technical fees. a. Generally, compensation for labor
or personal services performed does not qualify for
the Virginia foreign source income subtraction
regardless of its source. In order to qualify for a
subtraction pursuant to this regulation, technical fees
must arise in connection with, and be incidental lo,
passive types of income in the nature of rents,
rovalties, or license fees consistent with subsection C
1 of this section.

Any services performed must be directly related to
the use or privilege for which the taxpaver receives
income qualifving under subdivision C I of this
section. Income arising primariy from personal
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services, or from a coniract fo perform personal
services, shalf nol qualify for the subtraction. The
fact that “fechnical services” or services of a
“technical nature” are performed does not
automatically quaeliffy such income for the

subtraction.

The presence or absence oOf legal documents such as
rovalty agreements, leases, or licenses will be given
great weight in determining if fncome qualifies as a
technical fee. Generally, where an agreement lo
perform services does not arise contemporaneously
with the right to receive the lypes of passive
incomme which qualify for the subfraction under
subdivision C 1 of this section, it shall be presumed
te be an agreement fo perform personal services
not quelifving as technical fees. The relationship of
the amount of income received from personal
services versus the amount of income received from
qualifying passive income will also be considered in
determining If such services are incidental fo the
gualifving income.

b, Where technical fees are based on, or computed
with reference to, the performance of services, the
rules of § 86ia¥3) of the Internal Revenue Code
and the U. 5. Treasury Regulations thereunder shall
be applied in determining the source of services
which otherwise qualify as technical fees. Where no
services are actually performed, or the fees bear no
relation to the services performed, the rules of §
86 Ilfay4} of the Internal Revenue Code and the U. S.
Treasury Regulations thereunder shall be applied in
sourcing technical fees which otherwise qualify for
the subiraction.

¢. The burden of proof is or the taxpayer tlo
demonsirate that amy income which s
compensation for lIlghor or personal services
performed without the United States pursuant to §
86%af3) of the Internal Revenuie Code qualifies as
fechnical fees within the meaning of this
subdivision.

Example 1. Corporation ABC (ABC), is a U. S. domestic
corporation that develops and sells computer sofiware
programs, and provides other services generally related to
computer hardware and software. ABC contracts lo
license a software program it has developed for a
customer located in a foreign country. The soffware will
be Licensed for use exciusively without the United Stafes.
As part of the coniract, ABC must provide assistance in
the installation, application, and use of the software. Such
assistance is integral to the licensing of the software and
would not have been contracted for otherwise. The
assistance will be provided as necessary and needed, with
no minfmum or maximum amount of service stipulated.
To the exten! services for such assistance are performed
outside the United States, fees paid for such services will
be considered technical fees eligible for the subtraction
because the fees are directly related and incidental {o the

license of software used outside the United States.

Example 2. Assume the same facts as in Fxample 1. In
addition to the software license, ABC coniracts with the
same customer fo provide consuiting services related to
the purchase of computer hardware, installation of the
hardware, and iraining in its use. Because these services
are not directly related to the license agreement, fees
derived from these services are not fechnical fees which
qualify for the subiraction.

Example 3. Corporation XYZ (XYZ), a U. S. domestic
corporation, provides consulfing services in the computer
Jieid. XYZ contracts with a customer in a foreign couniry
fo analvze their computer needs, recommend and install
computer hardware, and recommend computer software.
XYZ will acquire the recommended hardware and
software from other vendors and provide it fo the
custormer as pari of the contract. All services rendered
pursuant to the contract will be performed outside the
Unifed States. Because XYZ Is primarily performing
personal services, the income arising from the coniract is
not considered to be techmnical fees which gualify for the
subtraction.

Example 4. Assume the same facts as in Example 3. In
addition to the items and services specified above, XYZ
will customize and integrate the “prepackaged” software
programs and hardware. The value of such programming
services is immalterial to the overall value of the contract
The custom software created is not significantly unigque o:
dependent on XYZ's expertise, and 1s not licensed by
XYZ to the customer. The prepackaged software remains
under license from the original vendor. The income
attributable to the programming services Is not considered
technical fees which qualify for the subtraction.

Example 5. Green Corporation (Green), a U. S. domestic
corporation, Is engaged in all aspects of the hotel and
resort business. Green receives income from holel license
and franchise agreements, hotel management contracts,
and ownership and operation of hotels and resorts.
Income from the operation of hotels and resorts located
without the Unifed States does nol qualify for the
subtraction, as it is not in the nature of a rent, royaitly,
or license. Although income from hotel franchises and
licenses agreements may qualify for the subtraction where
the franchise or license is located outside the Unifed
States, Income from hotel management contracts is
personal service income which does not qualify as a
technical fee. Income earned in the day-to-day
management of a holel is not similar in nature to fees
charged for occasional services incident fo a contract
relating to rents, royaities, or other fees relating to the
use of properly outside the United Stafes, even if the
property being managed Is subject fo a franchise or
license agreement.

Example 6. Corporation EFG (EFG), a U. 8. domestic
corporation, licenses a patent for use in a foreign country.
Pursuant to the license, EF(G will recetve royalties for the
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use of the patent, and fees for services relating fo the
patent and its application. The services will be performed
ouiside the United States, and are purely incidental to the
license agreement. The fees will be pald regardiess of the
amount of services, if any, actually performed. Because
these fees are for services performed oulside the Uniled
States, incident lo a contract providing royalties relating
to the use of a patent outside the United States, they are
considered technical fees eligible for the subiraction.

Example 7. Assume the same facts as in Example 6,
except that all services are performed by emplovees
within the Unifed States. Because such services will not
be considered to have been performed outside the United
States under federal sourcing rules, the fees will not
constitute technical jees.

Exarnple 8. White Corporation (White), a U. S. domestic
corporation, contracts with a cusfomer in a foreign
country to provide compuler programming services.
Pursuant to the contract the services are billed on an
hourly basis. The hourly rates are prescribed according to
the qualifications of the assigned personnel, and the
nature of the service performed. The customer has
described the desired qualities of the program and system,
and the resulting soffware program will be owned by the
customer. White will not license or otherwise control the
programs created pursuant to the contract. White will be
providing personal services which do not qualify as a
Wfechnical fee eligible for the sublraction. Fees for services
do not quallfy as technical fees merely because the
services are of a “technical” nature when the fees are not
otherwise related and incident fo a license, rent, or
rovelty agreement providing for the use of such property
outside the United States.

Example 9. Biue Corporation (Blue), a U. 5. domestic
corporation, has several 100% owned subsidiaries located
in foreign countries. Blue charges its subsidiaries a fee for
“technical support.” Because these fees are neither related
nor ncidental to a license, remi, or royally agreement
providing for the use of such properly outside the United
States, they do not gualify for the subtraction.

Example 10. Black Corporation (Black), a U, S. domestic
corporatiorn, recefves rovalties which qualify for the
foreign source income subtraction. Black also recognizes
foreign currency translations gains with respect to the
royalty payments. The gains are relaled, but not
equivalent, to rovalfies. The gains are nof technical fees,
related and incidental to a royally agreement providing
for the use of properfy ouiside the United Stafes.
Accordingly, foreign currency (ranslation gain which Is
related o income otherwise qualifving as foreign source
fncome does not quallfy as technical fees eligible for the
subtraction.

Example 11. Corporation AAA (AAA), a U. S. domestic
corporation, licenses software to a customer for use
without the United States for a one time charge of
§25,000. At the same time, AAA contracts to provide a

Jull time software support person at the customer’s place
of business In a foreign country for § 75000 per vear,
plus out-of pocket expenses. AAA does not usually provide
this type of support for the particular software licensed,
and the $25,000 sales price is typical of what AAA has
charged other customers. Because of the disproportionate
relationship of the charge for services compared to the
cost of the software, the fees are not incidental fo the
software license. The software support fee (§75,000) is
compensation for personal services which does not qualify
for the subtraction. The $25,000 charge for software would
be sourced in accordance with the rules in § 3 D of this
regulation governing infangible property.

D. Guins, profits, or other income from the sale of
intanigible or real property located without the United
States.

1. Gains, profits, or other income from the sale of
real property located without (he United States
qualify for the subtraction. The source of such income
Is without the United States if the real property sold
was located without the United States. The
subtraction only applies where evidence of title, deed,
or other similar document clearly ndicates that title
in real property was transferred by seller.

Example 1. Corporation ABC, a U.S. domestic
corporation, owned real estale located in a foreign
country. The real estule was sold at a gain to a third
party. Under the laws of the foreign country, ABC
transferred the deeded ftitle to the property fo the
purchaser. The gain qualifies as foreign source income.

Example 2. Corporation XYZ (XYZ} is a real estate
developer and builder. XYZ contracts with a customer in
a foreign country lo construct a building to the customers
specifications on a lurnkey basis. The building is to be
constructed on the custormer’s land, located outside the
United States. XYZ never acquires flitle to the property.
Because XYZ did not actually transfer title to the real
property, the income realized by XYZ on the contract
does not qualify for the subtraction.

2. Intangible property.

a. In general Gains, profits, or other income from
the sale of intangible property located without the
United States qualify for the subtraction. Excepl as
otherwise provided in subdivision D 2 of this
section, gains, profits, or other income from the sale
of intangible property are considered to be incorne
from within the Unifed States if the seller was a
United States resident, and are considered to be
income from without the United States if the seller
is a United States nonresident. However, in no
event shall any income from the sale of intangibles
be sourced outside the United States for Virginia
purposes if such income is not also sourced oulside
the United States pursuant to Subchapter N of the
Internal Revenue Code.
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b. Contingent payments. (1) To the extent payments
in consideration of a sale of any patent, copyright,
secret process or formula, goodwill, trademark,
trade brand, franchise, or other like property are
contingent on the productivity, use, or disposition
of the properly, gains, profits, or other income from
the sale of such property will be sourced in the
same manner as rovalties pursuant to subdivision C
1 of § 3 of this reguiation.

(2} To the extent payments in consideration of such
properfy are not contingent on the productivity,
use, or disposition of the property, gains, profits, or
other mcome from the sale of such property are
sourced in accordance with subdivision D 2 a of
this section. :

¢. The provisions of §§ 865f) and (k) of the Internal
Revenue Code shall apply for Virginia purposes in
the same manner, and fo the same extent, for
purposes of sourcing certain gains atiributable to
sales of stock in affiliates, intangibles, and from
certain liguidations.

d. In ithe case of any income not sourced: (1) under
subdivisions 2 b (1) or 2 e of this subsection; or (i)
under § B865f) of the Internal Revenue Code for
sales of stock in affilates, f a Unifed States
resident maintains an office or other fixed place of
business in o foreign country, income from sales of
intangibles attributable fo such office or other fixed
place of business shall be sourced outside of the
United States in accordance with federal sourcing
rides.

e. In the case of a sale of goodwill, the payments
resulting from such sale will be sourced in the
country in which such goodwill was generated
unless such paymenis are contingent on the
productivity, use, or disposition of the property.

Contingent payments are sourced in accordarce
with subdivision 2 b of this subsection.

f. Generally, for purposes of this subsection, the sale
of soffware is not considered to be the sale of
intangible property. Software sales generally
generate Income from «a license or royalty
agreement, income from the performance of
services, or income from wholesale or retail
activiiies.

(1) For purposes of this regulation, the sale of
prewritten soffware which 1s purchased and resold
by the taxpayer is not considered fo be the sale of
intangible property. This will generally be
considered wholesale or retail activilty which does

not qualify for the foreign source income
subtraction.

(2 For purposes of this regulation, software which
Is created or customized by the taxpayer for a

customer is not considered the sale of infangible
property. To the extent such custom software is
subject to a license, copyright or similar agreement
between the taxpayer and the customer, the income
from such license agreement may be eligible for
exclusion pursuant to subsection C of this section.
Where no license, copyright or similar agreement
exists, the sale shall be considered a sale of

personal services, which does not qualify for the
foreign source income subtraction.

(3) Prewritten software is somefimes customized by
the taxpayer. The original software remains under
license to someone other fhan the taxpayer, and
the customized software may, or in some cases may
not, be licensed by the taxpayer fo the customer.
For purposes of this regulation, income resulting
from the sale of the prewritten software is not
considered to be the sale of an intangible. To the
extent the sale relates to customized software that
has been licensed by the taxpayer, income
attributable to such license, copyright or similar
agreement may be eligible for exclusion pursuant to
subsection C of this section. Where no license,
copyright, or similar agreement exists, income
attributable to the customization process shall be
considered a sale of personal services which does
not qualify for the foreign source income
subtraction,

(4} Other income from the development of “custom
software, not subject to a license, copyright, or
similar agreement between the taxpayer and the
customer, will be considered « sale of personal
services which does not qualify for the foreign
Source income subtraction.

(5) If a taxpayver sells prewritten software subject fo
a license, copyright, or similar agreement owned by
the taxpayer, the income from such sale will not be
considered the sale of an intangible. Income
attributable to a lcense, copyright, or similar
agreement may be eligible for exclusion pursuant to
subsection C of this section. Where the prepackaged
software includes manuals, books, or other tangible
property, the portion of the sale attributable to
such property may constitute a technical fee within
the meaning of § 3 C 2 of this regulation if the
provision of such properly Is incidental fo the
license of the software, and the value of such
property s insignificant when compared fo the
value of the soffware license.

See § 3 C of this regulation for treatment of income
from licenses and rovalties.

§ 4. Calculating the foreign source income subtraction.
A, For corporations having the fypes of foreign source

income described in § 3 of this regulation, the amount of
the Virginia subtraction is defermined by the followin
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procedure:

Step 1. The spectfic items of gross income from
without the United States that are included in federal
taxable income are segregated befween Fhe specific
types of foreign source income eligible for the
subtraction and those which are not eligible. See § 3
of this regulation.

Step 2 The federal procedures in §§ 861h) and 863a)
of the Internal Revenue Code and U. S. Treasury
Regulations thereunder (§§ 18618 et seq) are
applied fo allocate and apportion deductions to
income derived within and without the United States.
Using the federal procedures, certain deductions are

allocaled to classes of gross income, and other
deductions must be apportioned between classes of
gross income where the deductions are not definitely
related fo any gross income (nonallocable deductions).
After application of the federal procedures, if is
possible fto determine: (i) fotal deductions allocable to
gross foreign source income; (ii) total deductions

allocable to the tvpes of foreign source Income
qualifving for the Virginia subtraction; and (fii) tofal
nonallocable deductions apportioned to foreign source
incorme.

Step 3: Total nonallocable deductions apportioned to
total foreign source income (defermined in Step J2)
must be again apportioned lo those types of foreign
source incorme Which qualify for the Virginia
subtraction. This is accomplished by multiplying such
deductions by a fraction, the numerator of which is
fotal foreign source income which qualifies for the
Virginia subtraction; and the denominator of which is
gross foreign source Iincome for federal purposes. The
numerator does not include any iterm of income which
Is subtracted under another provision of Virginia law.
See § 3 B I of this section.

Step 4: The total foreign source income which
qualifies for the Virginia subtraction from Step 1, less
the deductions allocated to such income from Step 2,
less the deductions apportioned fo such income from
Step 3, is the net foreign source income allowed for
purposes of the Virginia sublraction. This amount
shall not be less than zero.

Example. Corporation ABC (ABC) reports the
Jollowing foreign source gross income on its federal
Form 1118 for 1993:

Dividends from 100% owned subsidiaries §1, 000
Subpart F income 2,000

Dividends from Iess than 50% owned corp's 5,000

Royalties 3,000
Interest 2,000
Section 78 income 1,000
Branch income 2,800

Total foreign source income $18, 000

ABC reports the following allocable and
nonallocable deductions on its 1993 Form 1118:
Allocable deductions:

Allocable to: Interest Royalties Branch Total

Income Income
R &D $500 $230 $350 &1,100
Legal & accounting 200 500 700
Total $700 $250 $850  $1,800
Total Nonallocabie deductions £5,000

ABC determines ifs 1993 Virginia foreign source
fncome subtraction as follows:

Step 1: Determine income eligible for subtraction.
Dividends from less than 50% owned corp’s 5,000
Royalties 3,000
Interest 2,000
Total qualified foreign source income & 1.0,000

Note: Subpart F income, Section 78 income, and
dividends from more than 50% owned corporations
are subject fo separate subfractions, and will not be
subtracted again as foreign source fncome.

Step 2: Determine allocable and nonallocable
deductions. ‘

Allocabie to: Interest Royalties Total

Income

R&D $500 3250 §750
Legal & accounting 200 200
Total $700 $250 $950

Total nonallocable deductiens per Form 1118: $5, 6000

Step 3: Apportion nonallocable deductions to foreign
source income qualified for Virginia subtraction.

a) Foreign source income qualified for
Virginia subtraction (Step 1) 510,000

b) Gross foreign source income §i6,000
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¢) Ratio (& divided by bh) 62.5%

d)} Nenallocable deductions $5, 000

e) Nonailocable deductions apportioned to
Virginia subtraction (d X c) $3,125

........

Step 4: Determine Virginia foreign source income
subtraction.

Foreign Source income gualified for

Virginis subtraction (Step 1) §i0, 000
Less - deductions allocable to income which

quslifies for subtraction (Step 2) 850
Less - apportioned nonallocable deductions (Step 3) 3,125
Foreign source income gubtraction for 19893 $5,925

B. The Code of Virginia requires the use of the federal
sourcing rules (§§ 861 of the Infernal Revenue Code, et
seq.) in determining net foreign source income qualified
for the Virginia subtraction. Taxpayers may nof use any
other method, such as generally accepied accounting
principles, in determining the subtraction.

C. Generally, federal Form [118 is prepared by
taxpayers with foreign source income for purposes of
claiming the foreign tax credif. Because Form 1118
contains much of the information necessary to compute
the foreign source income subtraction, it is usually an
appropriate starting point for determining the subtraction.
However, because Virginia law does not follow federal law
in all respects regarding foreign source income certain
adjustments are usually required. For example, not alf
foreign source income reported on Form 1118 qualifies for
the Virginia subtraction.

D. Section 904 of the Internal Revenue Code provides
for the sepurate application of the federal foreign tax
credit limitation with respect to cerfain categories or
“baskeis” of foreign source income. Accordingly, federal
Form 1118 must be prepared with respect to the separate
baskets as required by federal law. The foreign tax credit
limitations of § 904 of the Internal Revenue Code do not
apply to the Virginia foreign source income subftraction.
In addition, these [imitations do nof affect the federal
sourcing rules used in determining the Virginia
subtraction. Therefore, foreign source income reported on
Form 111§ shall be considered for purposes of the foreign
source income subtraction regardless of the limitations of
§ 904 of the Internal Revenue Code.

E. The federal foreign sourcing rules (5§ 861, el seq)
are used to compute federal Form 1118, Therefore, the
depariment gives great weight to the Information
presented thereon for purposes of defermining the source
and nature of foreign source income. Generally, the
department will not accept information which differs from
federal forms and schedules if such difference would have

a maferial impact on federal tax [labilities. The
department presumes that where federal laxes are
materially affected, taxpayers will take all necessary steps
to ensure that the jforms and schedules have been
prepared appropriately. However, federal rules may not
require a high degree of precision in allocating and
apportioning deductions in situations Where the federal
tax labiity will not be affected by the limitation
computed on Form 1118 Accordingly, taxpayers may
provide additional information prepared in accordance
with §§ 861 through 563 of the Internal Revenue Code
and this regulation, which determines foreign source
income and related deductions more accurately than
shown Form 1118. Any additional information provided
pursuant fo this subdivision must be supported by
detailed schedules, reconciled to the information contained
on Form 1118 and not differ in such a way as to have a
material impact on federal tax [Habilities. Any
recharacterization must applied fo income, deductions,
and sourcing in a consistent manner.

Example. Corporation ABC (ABC), a U. 5. domestic
corporation, reported foreign source income from
compuder programming Services on its Form 1118 For
Virginta purposes, ABC recharacterizes the income as
a sale of intangible property, and claims this income

as part of its foreign source income subtraction for
Virginia purposes. However, ABC did not apply the
sourcing rules for the sale of intangible property,
which are different than those for services, fo thi-
income. ABC did not maintain an office or other fixe

place of business outside the Umited States, and

payments for the ‘software” were nof contingent on
productivity, use, or disposition. Under the sourcing
rules for intangibles (§ 3 D 2 of this regulation) ABC
would not be considered fo have foreign source
income from this activity, and therefore may not

include this income for purposes of the Virginia
subtraction. (Note: ABC’s recharacterized income must
kave also satisfied the definition of intangible
property.)

F. Pursuant to §§ 86Ib) and 86%a) of the Internal
Revenue Code and the U. S. Treasury regulations
thereunder, cerfain deductions are required to be directly
allocated fo classes of income. If a class of income to
which such expenses are allocated is not fully eligible for
the Virginia foreign source income subtraction, the
allocated expenses must be apportioned to the eligible
income on a pro rata basts.

Example. Under federal rules, ABC Corporation (ABC)
must allocate $2,000 of expenses to foreign source
dividend income. ABC’s foreign source dividend

income is as follows:
© Dividends from 100% owned subsidiaries § 5,000
Dividends from 40% owned corporations 10, 000
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* Total $15,000

The dividends from 100% owned subsidiaries qualify
for a separate Virginia subtraction and are therefore
not included in the foreign source income subtraction.
Expenses allocable fo foreign source dividends from
40% owned corporations are determined as follows:

Allocable expenses £2, 000
Percentage apportioned: (10,000/15,000) 66.7%
Allocable expenses apportioned to

dividends eligible for subtraction $1,333

G. If a deduction has afready been disallowed or added
back in determining Virginia taxable fncome, it does not
need fto be considered again in determining net foreign
source Income for the Virginia foreign source income
subtraction.

Example. ABC Corporation was required to add back
certain net income faxes in defermining Virginia
taxable income. For federal purposes, the same net
income taxes were allocated to ceriain classes of
foreign source income. Because the taxes were added
back by another provision of the Code of Virginia,

. they do not need to be deducted from foreign source

. income in determining the subfraction allowed by this
regulation.

§ 5. Allocation and apportionment.

A. To the extent income is subtracted as foreign source
income In determining Virginia taxable income, it shall be
excluded from the apportionment factors in apportioning
Virginia taxable income to sources within and without
Virginia. Properly, payroll, gross receipts, or other activity
associated with such income and deductions shall be
similarly excluded from the apportionment factors.

B. Income which qualifies for the foreign source income
subtraction pursuant to § 402 of the Code of Virginia is
subtracted In determining Virginia (faxable income.
Accordingly, such income cannot be allocated out of
Virginia as it has already been subtracted.

VAR. Doc. No. R94-381; Filed December 21, 1893, 2:55 p.m.

2k R X & x % X

Title of Reguiation: VR 630-3-311, Corporate Income Tax:
Report of Change of Federal Taxable Income.

Statutory Authority: § 58.1-203 of the Code of Virginia.

Public Hearing Date: March 14, 1984 - 10 a.m.
Written comments may be submitted until March 14,
1894,

(See Calendar of Events section

for additicnal information)

Basis: Section 58.1-203 of the Code of Virginia states that
“the Tax Commissioner shall have the power to issue
regulations relating to the interpretation and enforcement
of the laws of this Commonwealth governing taxes
administered by the department.”

The department periodically reviews and revises
regulations to reflect current policy and practice, under
the authority granted to the Tax Commissioner.

Purpose: The purpose of this regulation is to provide
guidance in the area of reporting the Virginia income tax
effect of changes in federal taxable income, with respect
to the form in which changes are to be reported, and how
the 90 day requirement for amended returns may be
extended.

Substance: This regulation has been revised to clarify
existing depariment pelicy with respect to corporations
reporting the Virginia income tax effect of a change in
their federal taxable income. Specifically, the regulation
provides that when f{iling an amended return, a
corporation must either concede the accuracy of a final
determination or explain why it is erroneous. The
department may waive the filing requirement if a
corporation pays the additional tax due because of a final
determination, and sufficient information is available from
which to verify the computation of the income tax due.

Corporations are usually required to file an amended
Virginia return within 30 days of a final determination;
however, a six-month extension is available for taxpayers
satisfying the following requirements: (i) the extension is
requested within 90 days of the federal change, and (ii) a
copy of a federal revenue agent report or other evidence

of a final determination accompanies the extension
request.
Issues: Corporations may be relieved from filing an

amended return if the department has sufficient
information to wverify the additional Virginia tax liability
resulting from a final determination by the Internal
Revenue Service.

Also, corporations may get an extension from the 90 day
filing requirement for an amended return which is
necessary due fo reporting a change in federal taxable
income. This is an advantage for corporations having a
large volume of state tax returns to file in a relatively
short period of time.

Estimated Impact:

a. Projected Cost to Agency: In implementing this
regulation the Department of Taxation has incurred
minimal administrative costs in revising the regulation and
will incur additional costs for printing and mailing the
regulation to the affecied entities. The department will
attempt to minimize printing and mailing cosis by printing
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and distributing this regulation in conjunction with other
regulations. Enforcement of the regulatory provisions will
be achieved with the current staff of auditors and thus no
additional enforcement costs will he incurred.

b. Source of Funds: The administrative expenses incurred
by the Department of Taxation will be deducted from
general operating revenues.

¢. Number and Types of Regulated Entities: All
corporations subject to income tax in Virginia are subject
to the provisions of this regulation. Since the purpose of
this regulation i3 {o publicize current policy, it is
anticipated that the proposed regulaticn will have minimal
impact on the regulated entities.

d. Projected Cost te Regulated Entities: It is anticipated
that the regulated entities will incur no additional costs
because of this regulation revision,

Summary:

This regulaiion has been revised to clarify existing
department policy with respect to (i) amended fax
refurns filed due fo @ change in federal taxable
income, and (1) when extensions are available for
amended income fax returns which are filed due o a
change n federal taxable tncome.

In particular, this regulation clarifies the department’s
position with respect fo amended reiurns. In filing an
amended reiurn due lo a change in federal taxable
Income, & corporation Is required to either concede
the aecuracy of an LRS. final determination, or
explain why the determination is erroneous. If a
corporation pays any additional tax resulting from a
final determination without filing an amended refurn,
and the department has sufficient information
available with which to verify the tax computation,
the department may waive the wmended return
requiremernt.

Corporations in general are required lo file an
amended refurn within 90 days from a final
determination date. Under this regulation,
corporations are permitied fo apply for a six month
extension of the required filing, after meeling the
applicable reguirements.

VR §30-3-311. Corporate Income Tax: Report of Change of
Federal Taxzable Income,

# § 1. Report.

A If the smount of any corporation’s federal taxzabie
income is changed or correcied by the Internal Revenue
Service or oiher competent authority or as the result of a
renegotiation of a contract or subconiract with the United
States, swek fhe corporation must report the change or
correction to the department within 90 days from the date
of the final determination of suwek #he change, correction,

or renegotiation : Iz reporting & change; correcten oF
renegotintion; the ecorporntion shall ecither comcede is
aceyraey of state why sueh 8 erreneeus: by filing an
amended income fax refurn. In making ifs reportf, the
corporalion must either concede the accuracy of the final
determination or explain why the defermination s
erroneous. If the corporation pays the additional tax
resulting from such determination withou! filing an
amended return and the depariment has sufficient

information available from which to verify the
computation of tax due, the depariment may waive the
requirement to file an amended income tax return.

B. When the volume of stale returns affected by a
change of federal taxable income makes it impossible for
a corporalion to prepare an amended Virginia return
within 90 davs from the date of the final determination,
or for other good cause shown, a corporation may request
@ six month extension to file the amended Virginia return
reporting additional tax or claiming a refund provided
both of the following requirements are met:

1. The extemsion is requested within 90 days of the
federal change; and

2. A copy of the federal revenue agent repori or
other evidence of a final determination of the federal
change accompanies the request for an extension. The
nformation must show the amount, nature, and daie
of the federal change. The amended Virginia refurn
must reconcile te the information submitted with the'
externsion reguest.

Any extension granted pursuant to this subsection shall
similarly extend the period in which the depariment may
audit and wassess additional tax related fo the amended
return.

B: § 2. Amended return.

When any corporation files an amended federal income
tax return for any taxable year, it must also file an
amended Virginia return for such taxable year. The
Except as provided by VR 630-3-1523, or by § 1 B of this
regulation, the amended Virginia return must be filed
within 80 days ef from the filing of the complementary
corresponding federal amended return ; exeept that ey
amended return clabming & refund for everpayment of tax
must be filed within 60 days of the finel determination of
any ehenges in s federal tex lebilily whether fhe
amended Virginia return reporfs additional fax or claims

a refund . (See Repwletion § VR 630-1-1823.).
&: § J. Final defermination,

For purposes of thig section a “final determination” of a
change in federal tax liability shall have the same

meaning as set forth in peregraph By of Regulatien §
G30-1-1825 VR 630-3-1823 .

VAR, Doc. No. R94-382; Filed December 21, 1993, 3:12 p.am.
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Title of Regulation: VR 630-3-312, Corporate Income Tax;
Limitations on Assessmenis,

Statutory Authgrity; § 58.1-203 of the Code of Virginia.

Public Hearing Date: March 14, 1994 - 10 a.m.
Written comments may be submitted until March 14,
1594,
(See Calendar of Events section
for additional information)

Basis: Section 58.1-203 of the Code of Virginia states that
“the Tax Commissioner shall have the power to issue
regulations relating to the interpretation and enforcement
of the laws of this Commonwealth governing taxes
administered by the Department.”

The department periodically reviews and revises
regulations to reflect current policy and practice, under
the authority granted to the Tax Commissioner.

Purpose: The purpose of this regulation is to provide
guidance in the area of limitations on assessments;
specifically, the time within which the departmeni must
must assess tax deficiencies, and the time within which
the department must retrieve an erroneous refund paid to
a taxpayer.

Y
Substance: There are no substantive changes to the
existing regulation.

Issues: Since there were no substantive changes to the
existing regulation, there are no issues to report.

Estimated Impact:

a. Projected Cost to Agency: In implementing this
regulation the Department of Taxation has incurred
minimal administrative costs in revising the regulation and
will incur additional costs for printing and mailing the
regulation to the affected entities. The department will
attempt to minimize printing and mailing costs by printing
and distributing this regulation in conjunction with other
regulations. Enforcement of the regulatory provisions will
be achieved with the current siaff of auditors and thus no
additional enforcement costs will be incurred.

b. Source of Funds: The administrative expenses incurred
by the Depariment of Taxation will be deducted from
general operating revenues.

¢. Number and Types of Regulated Entities: All
corporations subject to income fax in Virginia are subject
to the provisions of this regulation. Since the purpose of
this regulation is {o publicize current policy, it is
anticipated that the proposed regulation will have minimal
impact on the regulated entities.

~'d. Projected Cost to Regulated Entities: It is anticipated

that the regulated entities will incur no additional costs
because of this regulation revision.

Summary:

The existing regulation provides a three year
limitation on the department for assessing taxes from
the date such taxes were due. The three year
limitation is no! applicable in situations where (i} no
return was filed, (i) a false or fraudulent return was
filed or (iii) @ change in federal taxable income was
not reported.

The existing regulation also permits the deparfment
to assess additional tax within one year of the date a
report of change in federal taxable income was filed.

The term ‘“erronecous refund” is defined under the
existing regulation, and recovery Himes are provided
for the department. The department is permitfed: (i}
two years fo recover an erroneous refund if if was
originally made due fo an error on the part of the
department, and (i) five years to recover if the refund
was made because of fraud or misrepresentation on
the part of a taxpayer.

The changes made fo the existing regulation are
made In order o clarify the regulation. There are no
substantive changes.

VR 630-3-312.
Assessments,

Corporate Income Tax: Limitations on

2 § 1. In general

Except as otherwise provided, the department must
assess any tax deficiency within three years from the date
the tax was due and payable. See ¥a: Code § 58.1-104 of
the Code of Virginia .

B: ¢ 2. Exceptions.

The three-year statute of limitations for assessment shall
not be applicable to the sifuations set forth below,

1. Failure to file a return.

When any corporation fails to file a return as
required by law, an assessment may be made at any
time,

2. False or fraudulent return.

If any corporation files a false or fraudulent return
with intent to evade the tax legally due, an assessment
may he made at any time.

3. Failure to report change in federal taxable income.

When any corporation fails to report a change or
correction which increases its federal taxable income ,
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69 required by Ve Cede § 58131t fails to report a
change or correction in federal taxable income Which
is treated as a deficiency for federal purposes, or fails
to file an amended Virginia return as required by law
§ 58.1-311 of the Code of Virginia , the tax may be
assessed af any time.

4. Waiver.

emﬁ&&eﬁe%mesm%ﬁ%eefhm{&aeﬁs—agfee%eeﬁeﬁ&
the period for assessing the {ax beyend sueh statute;
ﬁ%et&ﬁmaybe&s&essed&t&ﬂymwmthe

may be exceuted prior (o the cxpirstion dete of the
previous asveemest ARy aprecment waiving and
exterding the stetulory assescment perfod must be in
writing end must clearly specify the date to whieh the
essesarnent peried kas been exiended: Any sueh
extension will olse exiend the peried in which a
texpoyes mey fle en amended relorp claiming g
refund: See Vo Cede $§ EELML BS-I8E3- The
depariment may extend the period for assessing the
tax bevond the statule of limitations. See VR
630-1-101 for o detailed discussion of waivers. See also
VR 630-1-71823 and §§ 58.1-101 and 58.1-1823 of the
Code of Virginia.

5, Report of change or correction in federal income.

When any taxpayer reporis a change or correction or
files an amended return pusswant te reflecting an
increase in federal taxable income pursuant to Ve
Cede § BE-3Y; or reporls a change or correction in
federal taxable iacome which is treated as a
deficiency for federal purpeses as required by §
58.1-311 of the Code of Virgimia , an assessment may
be made at any time within one year after such
report, correction, or amended return is filed with the
department . Any additional fax assessed pursuant to
this previstesr regufofion may not exceed the amount
of additional Virginiz tax due as a resull of the
federal change or correction. However, an assessment
for additional eameunts fax due which is not
attributable fo the federal change or correction may
be made provided such assessment is made within the
otherwise applicable statute of limitations. Further, if
any other provision of law allows the assessment of
tax during a period which exceeds the one-year period
specified in this subsection, e.g, filing of a false or
fraudulent return, such other provision shall prevail

6. Carry-back deficiencies.

Any deficiency whiek is attributable fo the carry-pack
of a net operating loss or nel capital loss may be
assessed at any time an agsessment mey be made for
during the statutory period of limitations applicable to
the taxable year in which the Ioss occurred. Fer

example; #H & inwpover neurs a aet opernbing less i

{axeble year 1083 and o potHon of the less is carried
back o texeble vear 1086 resuling i & refund for
taxeble year 1980; and & subsequent audit reduees er
climingtes the less whiek wes earried beck fo 1980,
assessment relative o sueh deficieney may be
assessed within the statute of limitations applieable fo
texable year 1983

Example. SportCo, Inc., a calendar year filer, filed its

Virginia income tax return for the 1991 calendar year
on April 15, 1992 The return reflecied a net
operating loss which the corporation carried back io
1988, In 1993, the corporation reported a change in
its 1891 federal taxable income fo the department
which reduced the net operating loss reported for

1991, resulting in an adjustment to the earryback of
the net operating loss fo 1988, There is now
additional tax due for 1988 attributable fo the 1991
net operating loss carrvback. The general three vear
statute of limitations has expired for 1988. However,
since the adiustment relates to a carrvback from
1991, an assessment may be made at any time within
the statute of limitations for the 1991 taxable year
(ie., Within three years from April 15, 1992} or one
year from filing the amended Virginia return, which
ever is later.

7. Recovery of erroneous refund.

& An erroncous refund of tox shall be considered
ax underpayment of tax sn the deie the refund i
made: An assessment for reeovery of the erromceus
refund mey be made within twe vears of the dste
such refund is made exeept that reeevery may be
made within five years ¥ any part of the refund
was the result of fraud or misrepresenistion of ¢
material faet:

b a. Erroneous refund defined. As used in this
regulation, the term “erroneous refund” means the
issnance of a refund to which a taxpayer is not
entitled. An erroneous refund of tax shall be
considered an underpayment of tax as of the date
the refund is issued by the department.

b. Where a taxpayer provides complete and eurrent

accurate information and an erroneous refund
results from a departmental error, sueh &8 (for
example, a clerical error ) , ar assessmen! for the
recovery of the erroneous refund may be made
within two years from the date the erroneous
refund was issued by the depariment is Hmited to
reeovery within the twe year statule of limitations .

See § 58.1-1812 of the Code of Virginia and VR

§30-1-1812 for information on whether penalty and
interest will be assessed.

¢. If an erroneous refund issued by the depariment
is induced by fraud or a misrepresentation of a
material fact by the taxpaver, including inadvertent
taxpayer error, eg., the omission of information o-
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the incorrect listing of information which has a
direct bearing on the compuiation of Virginia
taxable income or fax [lability, However; the
department may make an assessment for the
recovery of the amount erroneously refunded within
five years from the date of the refund # the
tssﬁaﬂee of t-he ErreReous fefund results from @

the omission of informetion or the ineorrect hHsting
of informntion which hes e direet bearing on the
computation of Virginia {axable income oF i8%
Heability was issued .

VAR. Doc. No. R94-383; Filed December 21, 1993, 3:12 p.m.
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Title of Regulation: VR 630-3-323. Corperate Income Tax:
Excess Cost Recovery - Taxable Years Beginning Before
January 1, 1988,

Statutory Authority: § 58.1-203 of the Code of Virginia.

Public Hearing Date: March 14, 1994 - 10 a.m.
Written commenis may be submitted until March 14,
1994.
(See Calendar of Events section
for additional information)

Basis: This regulation is issued under the authority granted
by § 58.1-203 of the Code of Virginia. Pursuant to this
section, the Tax Commissioner shall have the power to
issue regulations relating to the interpretation and
enforcement of the laws of this Commonwealth governing
taxes administered by the department.

The department periodically
regulations to reflect current policy, practice, and
legislative changes. The amendments made to the
regulation are within the broad authority granted to the
Tax Commissioner in this area.

reviews and revises

The regulation was adopted on September 14, 1984,
effective for taxable years beginning on or after January
1, 1985. The regulation was issued prior to the January 1,
1985 effective date of the amendments to The Virginia
Register Act (§ 9-6.15:1 et seq.) of Title 9 of the Code of
Virginia, and accordingly was never published in The
Virginia Register of Regulations. The regulation has been
revised and restated to conform to The Virginia Register
Form, Style and Procedure Manual.

Purpose; This regulation sets forth guidance and explains
the procedures relating to the adjustments which taxpayers
must make in accordance with § 58.1-323 of the Code of
Virginia to phase in the Accelerated Cost Recovery
System. All taxpayers must make an addition on their
Virginia income tax return for taxable years beginning on
or after January 1, 1982, and ending on or before
‘December 31, 1987. Taxpayers are also permitted to claim

I

subtractions of previously required ACRS additions,
pursuant to a prescribed schedule, in taxable years
beginning before 1988,

Section 58.1-323 of the Code of Virginia was amended by
Chapter 729 of the 1984 Acts of the General Assembly and
Chapter 484 of the 1987 Acts of the General Assembly; the
section was repealed by Chapter % of the 1987 Acts of the
General Assembly effective for taxable years beginning on
and after January 1, 1988.

The amendments to this regulation reflect the legislative
changes made to § 58.1-323 of the Code of Virginia, and
department policy regarding the ACRS additions and
subtractions.

Substance: The amendments fo § 1 reflect the General
Assembly’s repeal of § 58.1-323 of the Code of Virginia for
years beginning after 1987.

The amendments to § 2 A incorporate the previously
published policy that the Modified Accelerated Cost
Recovery (MACRS) system was subject to the add back
prior to the repeal of the section. The amendments to § 2
C makes it clear thai no addition is required for property
depreciated under the Alternative Depreciation System.

The amendments to § 3 make it clear that the subtraction
previously allowed under this section is not allowed after
1987, The amendments to § 3 C incorporate the previously
published policy that the ACRS additions and subtractions
did not create a separate Virginia tax basis, that the
adjustments do not follow the assets in the event of a sale,
and that no lump sum recovery of ACRS additions is
permitted upon sale of the underlying assets.

The amendments to § 4 B incorporate the previously
published policy that a REIT must make the ACRS
addition, and that no subtraction may be passed through to
REIT shareholders.

The amendments to § 5 provide that § 58.1-323.1 of the
Code of Virginia governs the subiraction of ACRS
adjustments in taxable years after 1987.

Issues: Regulatory provisions should be revised periodically
to reflect current policy with respect to issues. This
regulation clarifies the department’s current policy with
respect to the adjustments required, and the impact of
legislative changes.

Although § 58.1-323 of the Code of Virginia was repealed,
the accumulated ACRS adjusiments are recovered pursuant
to § 58.1-323.1 of the Code of Virginia. Corporations will
be permitted to recover the outstanding balance of ACRS
additions through 1997, and file refund claims thereafter.
Accordingly, although § 58.1-323 of the Code of Virginia
was repealed, the provisions of this section must be
applied in order {o determine the amount of outstanding
ACRS eligible for subtraction. This regulation, and the
amendments thereto, provide guidance in determining the
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amount of ACRS subtractions o be recovered pursuant to
§ 58.1-323.1 of the Code of Virginia.

Estimated Impact;

a. Projected Cost to Agency: In implementing this
regulation the Department of Taxation has incurred
minimal administrative cosis in revising the regulation, and
will incur additional costs for printing and mailing the
regulation to the affected entities. However, it will attempt
to minimize prinfing and mailing costs by printing and
distributing this regulation with other regulations.
Enforcement of the regulatory provisions will be achieved
with the current staff of audilors and thus no additional
enforcement costs will be incurred.

b. Source of Funds: The administrative expenses incurred
by the Depariment of Taxation will be deducted from
general operating revenues.

¢. Number and Types of Regulated Entities: Entities
subject to the provisions of this regulation include
corporations which clalmed federal tax deductions
pursuant to the Accelerated Cost Recovery System (ACRS).
Since the purpose of this regulation is to publicize current
policy, it is anticipated that the regulation will have
minimal impact on the regulated entities.

d. Projected Cost to Regulated Entities: If is anticipated
that the regulated entities wili incur no additional costs
because of this regulation revision.

Summary:
This regulation has been revised as follows:

L. The regulation applies to the ACRS additions and
subtractions required in laxable years beginning
before January I, 1985,

2. The provisions of this seciion were repealed for
taxable years beginning on or affer January I, 1983.
ACRS additions which had not been previously
recovered are allowed as subfractions In determining
Virginia taxable income pursuant fo § 58.1-323.1 of
the Code of Virginia and VR 630-3-323.1 This
regulation provides guidance in delermining ithe
balance of ACRS subtractions that are allowed to be
recovered pursuant to § 58.1-323.1 in post 1957
taxable years.

3. The regulation incorporates previously published
policy that:

a. Makes it clear that Modified Accelerated Cost
Recovery (MACRS) deductions were subject to the
ACRS addition.

b. Makes it clear that deductions under the
Alternative Depreciation System did not regquire an
ACRS addition.

¢. Makes it clear that the ACRS additions did not
create a separate Virginia basis, that ACRS
subtractions do not follow assets in the event of a
sale, and that no lump sum recovery of ACRS
subtractions is permitted in the event of a sale of
the assets.

d. Makes it clear that REIT's are subject lo the
ACRS addition, but that no subtraction may be
passed through to REIT shareholders,

4. The regulation was adopted on September 14, 1384,
effective for taxable years beginning on or after
January 1, 1985. The regulation was issued prior to
the January 1, 1985 effective date of the amendments
to The Virginia Register Act (§ 96.15:1 et seq.) of
Title 9 of the Code of Virginia, and accordingly was
never published in The Virginia Register of
Regulations.

5. The regulation has been revised and restated to
conform teo The Virgimia Register Form, Stvle and
Procedure Manual.

VR 630-3-323. Corporate Income Tax: Excess cost recovery
- taxable vears beginning before January 1, 1988,

&) § 1. In general.

The purpose of the adjustments described by this seetier
§ 58.1-323 of the Code of Virginia is to phase in the
federal Accelerated Cost Recovery System (ACRS). All
taxpayers must make an addition on their Virginia income
tax returns for taxable years beginning on or gafter
January I, 1982 , and thereefter ending on or before
December 31, 1957, which is equal to 3095 of the ACRS
deduction claimed on their federal income tax returns. For
taxable years beginning on or after January 1, 1984 , and
thereafter ending on or before December 31, 1957, a
subfraction is allowed which is equal to a percentage of
the ACRS additions made by the taxpayer in the
taxpayer’s Virginia income tax returns.

By & 2. Addition fo income .

£ A Any taxpayer claiming a deduction for ACRS for
for Modified Accelerated Cost Recovery (“MACRS”)) on the
federal return is required to add 30% of the federal ACRS
deduction claimed for federal income tax purposes to
Virginia taxable income. The addition is required
regardiess of the location of the property and regardless
of the recovery method elected under ACRS. Deductions
claimed under MACRS are a part of the federal
Accelerated Cost Recovery System, and are therefore
required to be included for purposes of determining the
addition reqitired pursuant fo this regulation.

2y B. The addition i8 equal to 30% of the ACRS
deduction except that no addition shall be made for any
federal deduction claimed with respect to property not
used to produce Virginia taxable income (such as foreigr
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source income).

€3 C. The following refers to Hems on federsl form
4562; DPeprecialion and Amertization for 1984 Rules and
exclusions.

{er 1. No addition is required for the deduction under
the election to expense recovery property. FRE § 179
of the Internal Revenue Code .

&y 2. The addition is required for ail recovery
property (3 vear, 5 year, 10 year, 15 year public
utility, 15 year real property low income housing, 15
year real property other than low income housing, 18
year real property) regardiess of recovery period or
method used or year placed in service.

{er 3. No addition is required for property subject to
an election under TRE. § 168(e) (2) of the Internal
Revenue Code elestior to use a method not based on
a term of years.

4 4. No addition is required for depreciation or
amortization of non-recovery property.

5. No addition is required for property required fo be
depreciated under the Alternative Depreciation
System, as defined by § 168 of the Internal Revenue
Code.

S D Partnershlps estates, frusts , and eleeting smai
business tSubehapter S S Corporations repori
the ACRS addition on their Virginia returns. The ACRS
addition is included in the additions and subtractions
reported to each pariner, beneficiary , and shareholder in
accordance with the distributive share for the taxable
year.

£y E. When less than 1009; of a taxpayer’s income is
from Virginia sources the addition is made as follows:

ey 1. Resident individuals add 30% of the federal
ACRS deduction regardless of where the property is
located. No deduction, exclusion, exemption, or
proration of the addition is allowed except with
respect to property used to produce foreign source
income. > 2. Nonresident individuals add 309% of the
federal ACRS deduction in the same manner as
resident individuals, The addition will be adjusted by
the percentage of Virginia income in the computation
of Virginia taxable income,

ey 3. Part-year residents add 30% of only the portion
of the federal ACRS deduction earned while a resident
of Virginia. The federal ACRS deduction shall be
prorated based on the number of days of residence
regardless of when the property is acquired or where
the property is located.

¢d» 4. Corporations add 30% of the federal ACRS
deduction. Those corporations eligible to allocate and

apportion income will adjust the ACRS addition as
pari of apportionment computations.

ey 5. Partnerships,
coeperations (Subehapter & corpergtions)y S
Corporations , estates , and trusts add 30% of the
Federal ACRS deduction. If a partnership, electing
smalt business corporatier S Corporation , estate | or
trust has income from Sources in Virginia and other
states, and has partners, shareholders , or
beneficiaries who are not residents of Virginia, then
the nonresident’s share of the additions and
subtractions shall be determined in accordance with
generally accepted accounting principies.

¥ § 3. Subtraction from income .

A. For taxable years beginning on or after January 1,
1984 , and beginning before January 1, 1988 , taxpayers
may subtract a portion of the ACRS additions made in the
taxpayer’s Virginia income tax returns for faxable years
beginning on or after January 1, 1952 and thereafier .

B. The subtraction is computed as follows:

&y 1 The ACRS additions for all {axable years
beginning /n and during calendar years 1982 and 1983
are totaled. Twenty perceni (209%) of this total may
be subtracted in the first taxable year beginning on or
after January 1, 1984, and in each of the four
succeeding taxable years beginning on or before
December 321, 1987 . In no event shall the total
arnount subtracted exceed I00% of the ACRS
additions made during the taxable vears beginning in
1982 and 1953.

& 2 The ACRS additions for the two taxable years
beginning on or after January 1, 1984 are totaled.
Twenty percent (209;) of this total may be subtracted
in the third taxable year beginning on or after
January 1, 1984 , and in each of the feur succeeding
taxable years beginning on or before December 31,
1987 . In no event shall the total amouni subtracted
exceed 100% of the ACRS additions made during the
two taxable years beginning on or after January 1,
1984,

€ 3 This addition and subtraction cycle continues
indefinitely through taxable years beginning on or
before December 31, 1987 . Thus;, additiens made in
the third and fourth texeble vears beginning after
January 1; 1964 will be sublracted in the fifth through
end sizth texeble years will be subiraeted iz the
seventh through the eleventh iaxeble years:

4y 4. Short taxable years beginning after January I,
1984 are freated as ordinary taxable years. However,
the first biennium, calendar vyears 1982 and 1983,
includes all taxable years heginning during 1982 and
1983.

Vol. 10, Issue §

Monday, January 10, 1994

2083



Propesed Regulations

5> Esmample: Corperation A was orgonized on Januery
26. 1982 a